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LAW REFORM IN REGARD TO REAL ESTATE. 
[By Danret Raymonp.} 


[I have consented to publish this article, because I know the Author to be a sin- 
cere and earnest philanthropist, and an able writer. But I think it proper to say, 
that I utterly disagree with him in his conclusions, while I admit the ability with 
which he argues for them.—Eb. | 


Tue foundations of the Common Law of England were laid in the 
twilight of modern literature and science, when scholastic philosophy 
and school divinity pervaded and perverted the intellect of Europe. 
IIence the common law, as we should expect, is full of metaphysical 
abstractions, scholastic subtilties, arbitrary distinctions, and intan- 
gible or incorporeal rights to things, separate from the things them- 
selves. There are, it is true, some great and good principles, and 
redeeming qualities in it; but the fundamental principle of the system 
itself, (I mean the Laws:and not the Government,) is a falsehood and 
an absurdity, and this absurdity or falsehood, pervades and vitiates, 
to a greater or less extent, every department of the system; for it is 
impossible to construct a consistent, rational system of jurisprudence, 
upon a false hypothesis. The falsehood to which I allude, is the right 
of property; or rather, the extent of the owner’s right to property, 
both real and personal, but especially to real property. 

It is a self-evident principle of natural law, that the greatest inter- 
est, or right, which a man can have, in either real or personal pro- 
perty, is a life estate for his own life; but the fundamental principle of 
the common law is, that a man’s right to property, especially to real 
property, is, or may be, absolute and unqualified as to quantity, and 
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indefinite or unlimited as to duration. If a man have what is called 
a fee-simple title to real property, he has an absolute, unqualified 
right to it, not only during his own life, but to the end of time, or to 
all eternity. This I maintain, is a falsehood and an absurdity, be- 
cause it is contrary to a self-evident principle of natural law, or law 
of God. The laws of nature are the laws of God, and they should 
be adhered to as far as practicable, or whenever they are clearly 
discernible. When not discernible, we must follow the dim light of 
our own reason, and do the best we can. 

It would be a very idle thing, to set about proving, that a life 
estate, for his own life, is the greatest interest a man can have ina 
piece of this Earth, because it is a self-evident proposition, which 
every man, whether savage or civilized, assents to, as soon as it is pro- 
pounded; and yet it is assumed as a first principle in the common law 
of England, that a man may acquire an interest in a piece of land of 
unlimited duration, and upon this land he may impress his will, and 
control its use, after he has himself become a part of it. 

The adoption of this one falsehood into the common law of England, 
has caused an inappreciable amount of evil to the English nation.— 
This falsehood, whether of Norman origin or not, was the foundation 
stone of the feudal system. It was afterwards somewhat modified, 
and, for a time, ameliorated by Magna Carta, and then it became the 
foundation stone of the ancient English tenures. That odious statute 
de donis conditionalibus, which has been the curse of the English 
nation for five centuries, was the legitimate offspring of this falsehood. 
It was the parent of the ancient system of uses, and of the modern 
system of trusts. Out of this falsehood has grown all the metaphysics 
of reversions, contingent and vested remainders, executory devises, 
all the discussions of the celebrated rule in Shelly’s case, the collusive 
system of fines and recoveries, and indeed all the fictions, subtilties, 
and absurdities which overload and disgrace the common law of 
England, and render it such an artificial, complicated, and expensive 
system of jurisprudence. The laws of a country, especially of a re- 
public, ought to be simple and intelligible, but the wit of man could 
not devise a less simple, and more complicated system of jurispru- 
dence, than the common law of England. The administration of 
justice, under this system is vastly more expensive than under any 
other system that ever existed. The system itself is also more than 
forty times as voluminous as any other system of laws that ever 
existed. Nearly all these evils are the fruits of that original false 
hypothesis, that a finite being can have an infinite interest in pro- 
perty. Itis very true, that we have corrected many of these evils 
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in our country. We have abolished the law of primogeniture, en- 
tails, special limitations—we have also simplified our modes of con- 
veyance, and purified our system from many of the absurdities 
which still exist in England, but we have not corrected the original 
error. We still adhere to the falsehood that a man may have 
a greater estate in property, than an estate for his own life—that 
a fee-simple is an estate of indefinite, or infinite duration. Upon 
this false hypothesis our whole system of laws is built, and it pervades 
and vitiates them to a greater or less extent in every department. If 
it were wholly extirpated from our system, and the true principle of 
national law substituted in its place, it would greatly simplify our 
laws, render their administration less expensive, and more suitable to 
a republican people. 

There was certainly no necessity, except the necessity which arises 
from ignorance, for incorporating this monstrous falsehood into our 
systems of jurisprudence in the first instance, and there is just as little 
necessity for continuing itin our systems. But as it has been adopted, 
and made the basis of our system, it cannot now be removed without 
the aid of the Legislature. However gross the absurdity, yet a court 
of justice cannot see it, until the Legislature first opens its eyes.— 
Suppose then our Legislature were to enact that self-evident prin- 
ciple of natural law, that the greatest interest a man can have in 
either real or personal property, should be a life estate for his own 
life. And suppose such a law carried out in all the details and rami- 
fications of the law—What would be its effects?’ What effect would 
it produce upon the people, and upon the jurisprudence of the State? 

Its first effect would be to make waste paper of about four-fifths of 
every lawyer’s library, and about one-third of our statute books.— 
This would seem to be a great destruction of private property, but I 
am inclined to think it would not cause much lamentation or regret. 
Another effect would be to simplify the law to such an extent, that 
the Courts would be able to clear the dockets at every term. Such 
a law would cut up by the roots all uses, trusts, reversions, remain- 
ders, executory devises, and secret equities, and in short the whole 
chapter of metaphysics, which have grown out of this original false- 
hood. It would therefore curtail the Court of Chancery, of at least 
one-half of its jurisdiction. It would in short come to this, that every 
man who had the possession of property, and the legal title to it, 
would be the absolute owner of it for his own life, and at his death, 
it would be disposed of according to the laws of the State in regard 
to intestate estates. If he sold it, he would sell his own life estate, 
which would be all the interest he had in it, and the purchaser would 
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purchase an estate for his own life, and so it would pass from one to 
another absolutely, the same as personal property now passes. Such 
a law would put an end to all deeds of conveyance, except deeds of 
absolute sale, and leases for terms of years, subject to be defeated on 
the death of the lessor before the lease expired, in which case it 
might be renewed by the heir, upon such terms as the law should 
prescribe. It would put an end to leases for a hundred and a thousand 
years. Such a law would greatly modify, if not entirely abrogate 
the law of mortgages, which has been productive of more evil than 
good to the community, although the present law of mortgage is a 
very equitable system, founded upon the principle, that the mortga- 
gor has a perpetual interest in the premises; but as the principle is a 
false one, so the Courts have not been able so to mould the law of 
mortgage as to make it productive of good—they have only been able 
to mitigate its evils. The mortgagor is almost invariably the victim 
of the mortgagee, the same as all other borrowers are the victims of 
lenders. For the public, therefore, it would be better, that all con- 
veyances of real property should be absolute, and not qualified. 

It might, perhaps, be apprehended, that so radical a change in the 
laws of the State, would produce great, and possibly inconvenient, if 
not injurious effects upon the present condition of the people, 
although its ultimate effects might be beneficial. But this would be 
an entire mistake. Should the Legislature of Ohio pass such a law 
at its next session, and should the Courts immediately carry it into 
effect in all its details, and in every department, not one in a hundred 
of the people would ever know, by its effects upon themselves, that 
such a law had been passed—not one per cent. of the property in 
Ohio would ever be affected by the law. Ninety-nine in a hundred 
of the people live and enjoy their property, according to the princi- 
ple of natural law above stated. They use it, enjoy it, and dispose 
of it, as they please during their lives, and when they die, it goes to 
their successors, accerding to the provisions of law. Although, in 
theory, every man has a perpetual interest in fee-simple property, yet, 
in practice, not one in a hundred ever exercises that right, but lets 
natural law take its course; and that one in attempting to exercise 
that extreme right, which an absurd law gives him, does himself and 
family, nine times in ten, and the public always, more harm than 
good, so strong is the tendency of man to obey the principles of natu- 
ral law, and so difficult it is to force him into an artificial, absurd 
system. And yet this absurd, artificial, expensive system, is kept up, 
for the purpose of enabling one man in a hundred, nay much less 
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than one man in a hundred, to try the experiment, whether he cannot 
benefit his family by controling his property for a certain number of 
years after his own death. If the principle be a sound one, no reason 
can be given for limiting it toa given number of years. If a man 
has a right to control his property for a year, or for twenty years 
after his death, he has the same right to control it for two hundred 
years after his death; but when carried to this extent, its absurdity 
shocks common sense. The principle is, therefore, a false one, and 
should never be admitted into a system of jurisprudence. When a 
man’s right to control his property after his death, is limited to a life 
or lives in being, and twenty-one years afterwards, the evil may be 
less than if the right was unlimited; still it is an evil and a very great 
one. 

If every man in England were to exercise his power over his pro- 
perty to the extent that the law permits him to do, the social system 
of that country would come to a stand still, or be broken up in less 
than fifty years. But as much the largest portion of the people disre- 
gard these arbitrary, artificial laws, and permit natural Jaw to take 
its course, the system has been able to support itself for centuries, 
although its tendency is from bad to worse, and will finally break 
down, unless it undergoes another renovation, like the on it under- 
went in the time of Oliver Cromwell, falsely attributed to Charles II.* 
Had the true principle been adopted at that time, it would have 
saved the nation from a vast amount of evil. 

It would probably be impossible, at this time, to introduce so rad- 
ical a reform into the English system of laws, however obvious the 
benefit to the mass of the nation might be; but in this country it may 
be done with the greatest facility. Suppose the question were to be 
put to each farmer in the State of Ohio, whether he was willing that 
the law should be so altered, that he should have no interest in, or 
control over his property after he was dead, but that it should belong 
to his children, to do with it as they pleased. He would probably 
say, the law is so now; but when corrected of his mistake, and told 





* Some of the best laws ever passed by the British Parliament, were passed during 
the Protectorate of Oliver Cromwell; and one of the best was the act abolishing the 
ancient English tenures, and substituting the tenure by socage. At the restoration 
of Charles, although the Parliament dared not to repeal those laws, yet they would 
not suffer them to remain on the statute book in the name of Cromwell, so they re-en- 
acted them, and called them the acts of 12th Charles II. The act abolishing the 
ancient English tenures had been in operation some eight or ten years before it 
purports to have been passed. 
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that he could, by various expedients, which the lawyers were up to, 
fetter and control the use of his farm for about one hundred years 
after his death, ninety-nine in a hundred would at once say, then let 
the law be altered, more especially when informed of the multitude 
of evils which the community suffers, from this artificial, absurd, un- 
natural system. 

A more obvious truth cannot be stated, than that the Earth was 
made for the whole human race, and not for one generation of men— 
that each and every generation as they successively come upon the 
Earth, have exactly the same right to it, or to the use of it, that the 
preceding generation had. To permit one generation then, to control 
a subsequent generation in the use of it, is a manifest violation of a 
fundamental principle of natural law, and cannot fail to produce evil. 
No man can, therefore, claim as a natural right, the privilege of con- 
troling, or disposing of his property, whether real or personal, after 
his death. 

It is, 1 am aware, a very prevalent opinion, that a man’s right to 
property, to which he has acquired a legal title, is absolute and un- 
qualified—that he has a natural right to destroy, or do what else with 
it he pleases. But this is a very gross error. No man has or can 
have an absolute right to property, nor a right to destroy his own 
property, for the simple reason, that he did not make it; and He who 
did make it, made it for the human race, and not exclusively for the 
individual who may happen to have the possession and legal title to 
it. Aman has nota right to destroy his own house, because, although 
he may have fashioned the house, yet he did not make the materials 
of which it is built, nor can he restore the materials to the condition 
in which he originally found them. A farmer has no right to destroy 
a stack of his own wheat, because, although he may have raised the 
wheat by his own labor, yet he did not make it. Whenever a farmer 
shall succeed in making a kernel of wheat, I will admit he will have 
a right to destroy it. There is nothing to which a man can be said 
to have an absolute right and title, unless it be to the coinage of his 
own brain. That which God has made, man may have a right to use, 
but no right to destroy; and his right to use it, or control it, ceases 
with his life. As soon asa man draws his last breath, the shirt in 
which he dies is no longer his. 

It may, perhaps, be asked, whether it is contrary to natural law, 
for a man to dispose of his property by last will and testament? To 
this I answer, that if the law of wills proceeds upon the principle, that 
the testator is disposing of his own property, and has therefore a right 
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to do what he pleases with it, then I say, it is contrary to natural 
law, for the reasons above stated; but if the law of wills proceeds upon 
the ground, that the devisor is merely dividing or distributing property 
among those to whom it rightfully belongs, according to the principles 
of equity and justice, then the law of wills may be a wise and just 
law, in perfect accordance with natural law. 

That a man’s children, and next of kin, should inherit his property, 
is a principle of natural law. Ask a savage in the Rocky mountains, 
to whom the wigwam, and bow and arrows of a dead Indian belong, 
and he will answer, to his squaw and papooses. So among all na- 
tions, savage and civilized, the children and next of kin succeed to the 
defunct’s right of property. When a man makes a will, therefore, 
he does not devise, or divide his own property, (for a will never takes 
effect till the death of the testator,) but the property of others, and he 
may wisely and justly be permitted to do this, upon the ground that 
he can make the division more equitably and justly than any body 
else, because he knows the circumstances of his children, and their 
just claims better than any body else; and it is presumable, that he 
will make an equitable division. There are thousands of cases where 
it would be rank injustice to divide an intestate estate equally among 
the children; but the law must act by general rules, and cannot enter 
into those minute circumstances, which would render an equal divi- 
sion of an intestate estate, unjust. It therefore wisely entrusts this 
power to the parent, to be by him exercised, in good faith. But no 
man ought to be permitted to devise his property, upon the principle 
that it is his own, and therefore he has a right to do what he pleases 
with it, and give it to whom he pleases, The law of wills, therefore, 
as it prevails both in this country and in England, ought to be re- 
modeled, and the cardinal principle of the law, as it now stands, that 
the intention of the testator must, under all circumstances, prevail, 
ought to be abolished. Whenever it is manifest, either from internal 
or external evidence, that the testator has acted from ignorance, inca- 
pacity, prejudice, passion, or improper motives of any kind, his will 
ought to be set aside. Wills are frequently made in extremis, or 
when the testator is in such a state of debility and suffering, as wholly 
to disqualify him from making a judicious will. Not one death-bed 
will in fifty ought to stand. Whatever would disqualify a man to act 
as an arbitrator, ought to disqualify him to make a will. 

There is no branch of the law, in which cases of such rank injustice 
and outrage, are to be found, both in this country and in England, 
but especially in England, as in the law of wills. The celebrated 








392 Law Reform in regard to Real Estate. 


will of Peter Thellusson, the eminent London merchant, is a remarka- 
ble illustration of this fact. Mr. Thellusson was a man of immense 
wealth, with a large family of children and grand-children, and he 
was permitted, by the laws of England, to dispose of his property by 
will, in such a manner as to beggar his children for two generations, 
for the purpose of gratifying a ridiculous conceit, of making two or 
three of his descendants, in the third generation, the richest men in 
England. This he was permitted to do, upon the principle, that his 
property was his own, and he had, therefore, a right to do what he 
pleased with it, and control its use after his own death, during the 
period of at least “a life or lives in being, and twenty-one years 
afterwards.” ‘There is a radical defect in a code of laws, which per- 
mits a man to commit such an outrage, both upon his own children 
and the public. It was an outrage upon the public, because the 
public has a natural right to the free use of the Earth, without its 
being encumbered with the will of a past generation. 

The evils which have grown out of this original falsehood, thus 
incorporated into, and made the fundamental principle of the common 
law, have been so rank, luxuriant, and deleterious, as at several epochs 
of English history, to have threatened the destruction of the whole 
system; and it has required the constant vigilance of the British Par- 
liament, and of their Courts of Justice, to keep them within bearable 
limits. Magna Carta—the statutes of Mortmain—the statute of Uses 
—and the statute of Cromwell abolishing the ancient English tenures, 
and reducing all tenures to free and common socage—with number- 
less others, show to what extremities this falsehood has frequently 
reduced the English nation; and the long continued struggles, and 
multitudes of decisions in the English Courts, in restraint of perpetui- 
ties, and the final limit they have reduced them to, of a life or lives 
in being, and twenty-one years afterwards, show the pernicious influ- 
ence this falsehood has had upon the common law system of juris- 
prudence. , 

If, instead of this multifarious legislation and judicial action, for the 
purpose of regulating this vicious principle, they had at once extirpa- 
ted it from the system, and adopted the true principle of natural law, 
that a life estate for a man’s own life is the greatest interest a man 
can have in property of any kind, all this trouble would have been 
saved, and an immense amount of evil prevented. There is very 
little probability, however, that this will ever be done in England, 
until there shall be a revolution, and a new form of government es- 
tablished. The laws of a country will always partake, more or less, 
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of the character of the government. If the government be aristo- 
cratic, the laws of property will also be, more or less, aristocratic, 
and the idea, that a man’s right to property is perpetual and unlim- 
ited, is analogous to, and helps to support the idea, that a certain 
class have a perpetual and unlimited right to govern. But that such 
a principle should be transferred and incorporated into the laws of a 
republic, is grossly absurd and unnatural. The laws of a republic 
ought to correspond and be in harmony with the fundamental princi- 
ple of the government: equal rights to all, and such laws as will pro- 
duce the greatest good to the greatest number. Hence, if this false- 
hood, thus engrafted upon our system, is injurious to a vast majority 
of the people, as it certainly is, it ought to be rooted out, and our 
laws placed upon their true basis, or the basis of truth, which is natu- 
ral law. The full benefit of a republican government can never be 
realized, until all our laws shall be framed after a republican, instead 
of an aristocratic model. 





Supreme Court of the State of Arkansas—October Term, 1845. 


Hemrsteap & Conway v. Warxins, Apm’r. or Byrp. 
{By rue Stare Rerorrer. | 


{The report of this case will appear in the forthcoming voiume of the Arkansas 
Reports, where it will occupy more than fifty pages. The sheets containing it have 
been sent to me by one of the Counsel, with an urgent request that some notice 
should be taken of it. In order to be able to comply with this request, | have 
abridged the preliminary statement as much as possible, and omitted entirely the very 
learned and elaborate arguments of counsel, which the Court ordered to be included 
in the report. Upon the decision itself, the only remark I have to make, is, that it 
contradicts all my notions of equity jurisdiction, and, as I believe, the general cur- 
rent of authorities. In this State it has been repeatedly held, that where a party has 
a defence which he might make at law, and neglects to do so, he cannot have relief 
in equity.—Eb. | 


It is a general rule, that if a creditor does any act injurious to the surety, or omits to 
do any act when required by the surety, which his duty enjoins him to do, and the 
omission proves injurious to the surety, in all such eases the latter will be dis- 
charged, and may set up such conduct as a detence tu any suit brought against him, 


if not in law, at least in equity. 
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The jurisdiction of this class of cases originally and intrinsically belonged to equity. 

Since the case of Rees v. Berrington, 2 Ves. 540, the giving of time by the creditor 
to the principal, upon a new contract, without the consent of the surety, has been 
considered and held as a settled subject of defence in equity. 

The jurisdiction now assumed in courts of law upon this subject, in no manner affects 
that originally and intrinsically belonging to equity. 

Our statute (Rev. Stat., chap. 137, sec. i, 2, p. 722,) providing that unless the holder 
bring suit within thirty days after notice, &c., the surety shall be exonerated from 
liability, declares a legal right, but it is based upon equitable principles. 

It is but declaratory, and an extension of an existing and originally equitable remedy, 
and which has been adopted and converted by courts of law into a subject of legal 
cognizance. 

Where a defence is purely legal, and exclusively cognizable in a court of law, the 
party is bound to defend at law, and cannot have relief in chancery, unless he was 
deprived of his defence by surprise, accident, or mistake, or fraud of the opposite 
party, unmixed with negligence on his part, or unless he was ignorant of import- 
ant facts material to his defence upon the trial at law, and which he could not 
have discovered and availed himself of by due diligence at the time of the trial. 

In a case of concurrent jurisdiction, if a party defends at Jaw, chancery will not take 
cognizance of the cause, and rehear it upon the same state of facts upon which it 
was tried at law, without the addition of any equitable circumstances to give juris- 
diction, but will respect the judgment of a court of competent jurisdiction, already 
pronounced upon the facts. 

Where the sureties to a bond give the holder notice to sue the principal debtor, under 
the above statute, and he fails to bring a valid suit within thirty days, though it 
appear upon the face of the bond that the sureties are such, they are not bound to 
plead their exoneration at law, to a suit against them upon the obligation, but may 
elect to suffer judgment to go against them without defence, and apply to a court 
of chancery for relief. 

Where in such case the sureties make no defence at law, but waive their objections 
to the constitutional incompetency of the circuit judge to sit in the case, they are 
not thereby precluded from resorting to a court of equity for relief. 


APPEAL FROM THE CHANCERY SIDE OF THE CIRCUIT COURT OF 
PULASKI COUNTY. 


Tus was a bill in chancery, to enjoin a judgment at law, by 
Samuel H. Hempstead and Elias N. Conway against Robert A. Wat- 
kins, Administrator of Ann L. Bb. Byrd, determined in the Circuit 
Court of Pulaski county, chancery side, at the May term, 1844, be- 
fore the Hon. J. C. P. Toxutson, special judge. 

The bill was filed September 26th, 1842, and contained, substan- 
tially the following allegations: 

That on the 16th March, 1839, Daniel McDonald as principal, 
and complainants as his securities, executed to Ann L. B. Byrd a wri- 
ting obligatory, of that date, for five hundred dollars, due at twelve 
months from its date, with interest payable quarterly, at ten per cent. 
per annum; that Mrs, Byrd departed this life in November, 1839, 
leaving the bond as part of her assets; that Robert A. Watkins (made 
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defendant) was appointed her administrator, in December, 1839; and 
that the bond came into his hands for collection as such. 

That complainants, being desirous of coercing McDonald to pay 
the debt, and release themselves from liability as sureties, on the 13th 
April, 1840, through the sheriff, gave notice in writing to Watkins, 
after the bond became due, that unless suit should be brought thereon 
within the time prescribed by law, that is to say, within thirty days 
from the service of the notice, and proceeded in with due diligence, 
in the ordinary course of law, to judgment and execution, they, as 
such securities, would claim to be, and consider themselves exonera- 
ted from all liability to him, as such administrator, upon the bond. 

That on the 24th April, 1840, instead of commencing a suit in his 
character as administrator, &c., as he was bound by law to do, Wat- 
kins commenced a suit in his individual capacity and right, against 
McDonald and complainants, upon the bond, and all the defendants 
were duly served with process. That in November, 1840, McDon- 
ald, by Trapnall and Cocke, his attorneys, after oyer of the bond, 
interposed a demurrer to the declaration, on the grounds, “ that the 
bond sued on was drawn and due to plaintiff’s intestate in her life 
time, and due to plaintiff as her administrator, yet the declaration 
averred that it was due to him individually: in which demurrer there 
was a joinder;” that the Court sustained the demurrer, and on the 
24th of the same month rendered judgment against the plaintitf, indi- 
vidually, for costs. 

That although the record states that oyer was craved, and de- 
murrer filed by all the defendants in the suit, yet that in fact McDon- 
ald only appeared and took such steps; that Trapnall and Cocke had 
no authority whatever to appear for complainants; and that the case 
was taken to the Supreme Court by Watkins, and on the 22d January, 
1841, the judgment of the Court below was affirmed. 

Complainants further alleged, that because the above suit was im- 
properly brought, and not in compliance with the statute, by Watkins 
as administrator, their risk as securities was greatly increased, and 
they placed in a worse situation, contrary to equity, &c.; further, that 
on the 25th January, 1841, Watkins brought a suit upon the same 
bond, in his character as administrator, &c., against McDonald and 
complainants, and in March, 1841, obtained judgment for five hun- 
dred dollars debt, eighty-seven dollars seventy-seven cents damages, 
&c., which remained in full force. That to satisfy the judgment a 
levy had been made upon the real property of complainants, which 
would be sold thereafter to satisfy the same, unless relief could be had 


in equity, &c. 
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Also, that the record of the latter suit states, that all the defend- 
ants moved to quash the writ therein, when in fact McDonald ap- 
peared, by Trapnall and Cocke, his attorneys, and complainants did 
not appear, and that the motion and record, so far as they embraced 
complainants as actors, were mistakes and misprisions, That the 
Hon. J. J. Cuenpentn, then judge of the Circuit Court of Pulaski 
county, who rendered the judgment in the case, being connected to 
Watkins within the fourth degree of affinity, was disqualified under 
the constitution from sitting in the case; and that the record, so far as 
it expressed that all the defendants entered a waiver of exceptions to 
him as such judge, was erroneous, untrue, a clerical mistake and mis- 
prision as to complainant Conway: which mistakes and misprisions 
were fit to be relieved against in equity, &c. 

Complainants further alleged, that McDonald had become a non- 
resident of the State, and was utterly insolvent; that they made no 
defence to the last mentioned suit; and that the failure of Watkins to 
bring a valid suit, in his representative character, upon the bond 
against McDonald and complainants, within thirty days after the ser- 
vice of the above notice, constituted a complete ground for equity 
relief against said last judgment; and that a Court of Equity was the 
proper forum to investigate the relations of principal and surety, espe- 
cially when created by a bond, 

Also, that if there was a remedy at law concurrent with a Court 
of Chancery, they could not, as they believed, safely have attempted 
such defence, because the above notice, after the service thereof, was 
mislaid by the sheriff, could not be found, and was of doubtful proof 
by parol; that it was material to their defence at law, and that 
they were advised and believed, that they had surrendered none 
of their rights by failing to make a defence at law; that they had 
frequently requested Watkins to give them a release from the judg- 
ment: also to permit the record to be amended according to the facts 
of the case, but he had refused, contrary to equity, &c. 

The bill prayed, that the mistakes and misprisions above charged 
might be amended according to the facts; for an injunction of the 
judgment at law, as to complainants, and for relief generally. 

The bill was verified by the affidavit of complainants. On its be- 
ing filed, the regular judge (Hon. J. J. CLenpenm,) certified that he 
was incompetent to sit in the case; the Governor appointed a special 
judge, and on the 30th September, 1842, a temporary injunction was 
granted. 

At the May term, 1843, the defendant filed his answer, which was, 
substantially, as follows: 
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He admitted that complainants were mere securities on the bond; 
that on the 13th April, 1840, a paper, purporting to be a copy of a 
notice, as above, was handed to defendant, by the sheriff, which paper 
from thenceforward continued to be, and still was in his possession, 
and at the service of complainants; that in all good faith, defendant, 
on the 24th April, 1840, commenced suit, which terminated as above, 
and that he did not know whether the counsel who appeared, and in- 
terposed the demurrer, had any authority so to have appeared for 
complainants, but he averred it to be truce, as shown by the record, 
that. said counsel did so appear for all the defendants, and enter the 
demurrer. - 

Defendant further answered, that, in all convenient season, in Jan- 
uary, 1841, he as administrator, commenced another suit against 
McDonald and complainants upon the bond; that the plaintiff and 
defendants, in that suit, appeared by their attorneys, and entered their 
waiver of all exceptions to the regular judge (Hon. J. J. CLenpenty) 
sitting in the case, and that thereupon judgment was rendered against 
McDonald and complainants, for the amount of the obligation, inter- 
est and costs; that an execution issued upon the judgment, which was 
levied on the property of McDonald and complainants, and a delivery 
bond executed therefor, and forfeited; that on the 9th December, 
1841, an alias execution issued upon the judgment, which was levied 
upon the property of complainants—they had it appraised, and when 
offered for sale it did not sell for two-thirds of its appraised value. 

That on the 12th March, 1842, complainants filed in the said Circuit 
Court, a motion, or application in the nature of a bill in equity, to be 
released of said judgment, by causing to be made a correction of an 
alleged error in the record, by which correction the judgment would 
have been rendered null and void; that on the 10th May, 1842, the 
Court, upon the hearing thereof, and the evidence adduced in support 
of the motion, overruled it, with costs—-which judgment, upon the 
motion to amend, complainants carried to the Supreme Court, upon 
error, and on the 19th August, 1842, it was aflirmed. (See McDon- 
ald et al. ve Watkins, adm’r., 4 Ark. Rep. 624.) 

Defendant further stated, that he did not know whether the coun- 
sel, who appeared for complainants in the second suit, and éhtered 
their waiver of exceptions to the judge, as shown by the record, had 
authority from them to do so, but that in truth and in fact complain- 
ants, either in person or by attorney, did so appear, and solemnly 
enter their waiver in the manner as shown by the record thereof.— 
That complainants did not at any time during the progress of the suit, 
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or of the motion to amend the record thereof, interpose zny defence, 
or claim any exoneration from liability as the securities of McDonald 
in the obligation, upon the ground of any supposed failure or neglect 
of defendant to bring suit thereon within the time prescribed by the 
statute, after the service of the alleged notice. 

Defendant admitted that the judgment remained wholly unsatisfied, 
and he believed it to be true that McDonald had become a non-resi- 
dent of the State, and had applied in the State of Louisiana, to be 
discharged from his debts, under the bankrupt law. Defendant sta- 
ted that he did not deny that the money could have been made on the 
obligation, out of McDonald by due legal diligence, after the service 
of the alleged notice to sue, but expressly averred his belief to be 
that it could not have been made, and that at no time since the ser- 
vice of the alleged notice, had McDonald been considered solvent by 
the community. 

Defendant concluded his answer by denying that there was any 
equity disclosed upon the face of the bill; prayed that the injunction 
might be dissolved, and he discharged with costs, &c. ‘The answer 
was verified by affidavit. 

Complainants replied, generally, and the case was determined at 
the May term, 1844, upon the bill and exhibits, answer and exhibits, 
the replication thereto, and evidence. 

The Court dissolved the injunction,and decreed damages and costs 
against complainants, upon the ground “ that they might have inter- 
posed their defence at law, had been guilty of laches and neglect, 
and upon the whole record were not entitled to the relief prayed by 
the bill.” Complainants appealed. 

The evidence in the case, had reference mainly to the solvency of 
McDonald, and the view which this Court have taken of that ques- 
tion, renders it unnecessary to report it. 


Otpnam, J. delivered the opinion of the Court. 

We do not conceive it to be necessary in this case, to determine. 
at what time a defendant should regularly object to a bill for want of . 
equity, or whether the defendant in this case has sufficiently reserved 
the point in his answer, so as to enable him to question the sufficiency 
of the bill upon the final hearing; but will proceed, at once, to the 
consideration of the question, whether the bill discloses a defence 
cognizable in a Court of Equity. 

It is laid down as a general rule, that “ if a creditor does any act 
injurious to the surety, or if he omits to do any act when required by 
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the surety, which his duty enjoins him to do, and the omission proves 
injurious to the surety, in all such cases the latter will be discharged, 
and he may set up such conduct as a defence to any suit brought 
against him, if not at law, at least in equity.” 1 Story’s Eq. Ju. 321. 
The jurisdiction of this class of cases originally and intrinsically be- 
longed to equity, id. 475, and rests upon the principles of good faith 
between the parties, and to prevent either party from taking an 
undue advantage of the other. It is said, that the conscience of the 
party is affected by the relationship of creditor, principal and surety, 
and that the creditor is bound to’a faithful observance of the rights 
of the surety, and to a performance of every duty necessary for the 
protection of those rights. 

The leading case upon this subjéct is Rees v. Berrington, 2 Ves. 
540, in which it was definitely settled, that if the obligee in a bond 
with a surety, without communication with the surety, takes notes 
from the principal, and gives further time, the surety is discharged. 
Since that case, the giving of time has been considered and held as a 
settled subject of defence in equity, and has never been doubted.— 
This principle having become firmly engrafted in the system of equity 
jurisprudence, courts of law acting upon the same broad and liberal 
principles of equity, have adopted the same rule as the subject of 
legal remedy, except in cases where the surety was estopped, as for 
instance by his bond, from averring his suretyship in a court of law: 
but Mr. Justice Srory remarks, “ but still the jurisdiction now as- 
sumed in courts of Jaw upon this subject in no manner affects that 
originally and intrinsically belonging to equity.” Com. on Eq. Ju. 475. 

Several of the Courts of the United States acting upon, and guided 
by those same liberal and enlightened principles of equity, have ex- 
tended the defence of the surety still further. In Pain v. Packard, 
13 J. R. 174, it was held, “ that if an obligee, or holder of a note, 
who is requested by a surety to proceed against the principal without 
delay, and collect the money of him, who is then solvent, neglects to 
proceed against the principal, who afterwards becomes insolvent, the 
surety will be discharged. That in law and equity the holder was 
bound to use due diligence against the principal.” This question 
was again raised in King v. Baldwin, 2 J. C. R., when Chancellor 
Kent dissented from the doctrine of the Supreme Court, in Pain vy, 
Packard; but an appeal was taken from his decree to the Court of 
Errors, where his decision was reversed, and the rule, as laid down 
by the Supreme Court, was held to govern, both in law and in equity. 
17 J. R.384.. Although the authority of this last mentioned case has 








400 Hempstead vy. Watkins. 


been called in question upon the argument of this cause, as well as 
upon various other occasions, yet we conceive that the reasons given 
by Chief Justice Seencer, in the opinion which he delivered, have 
never been met and refuted. In truth, they are unanswerable. He 
based his decision upon the solid ground, “ that the creditor is under 
an equitable obligation, and such is the essence of the contract, to 
obtain payment of the principal debtor and not from the surety, unless 
the principal is unable to pay the debt.” This case was received 
and approved of, as authority, by the Supreme Court of Tennessee, 
in Thompson v. Watson & Gibson, 10 Yer. 362. In that State is a sta- 
tute similar to ours, requiring the holder to bring suit against the prin- 
cipal upon notice from the security, but differing as to the proof of 
notice. Yet in the case last cited, and in the case of Hancock v. Bry- 
ant & Hunt, 2 Yer. R. 476, the Court held the sureties discharged, 
although the notice in the first case was verbal, and in the last could 
not be proved by two witnesses, as required by the statute. In nei- 
ther of these cases did the complainants come within the provisions 
of the statute, and could not have availed themselves of their defence 
at law; yet they were held to be exonerated in equity. See Herbert 
et al. v. Hobb et al., 3 Slew. Ala. 9. 

The complainants in this case, in their bill, allege as strong a case 
as-either of those cited, and like the case of Hancock vy. Bryant & 
Hunt, and Thompson v. Watson & Gibson, they also allege the addi- 
tional ground for equitable relief, that the notice in writing, which 
was served upon the holder of the bond, requiring him to sue, was mis- 
laid, and complainants were fearful that they could not establish the 
contents of the notice by proof; and is, so far, a stronger case for the 
jurisdiction of the chancellor, than King v. Baldwin. 

Our statute declares, that unless the holder brings his suit within 
a specified time after service of notice, and prosecute the same to 
judgment and execution with due diligence, in the ordinary course of 
law, the surety shall be exonerated from liability. It is true, that 
this statute declares a legal right, but it is based upon equitable prin- 
ciples, those same principles which first induced courts of equity to 
take cognizance of this class of cases, and to determine that if the 
obligee should give time to the principal upon a new contract, it dis- 
charged the surety. ‘The act is almost a re-aflirmation of the rights 
which the Supreme Court, and Court of Errors in New York, and 
the Supreme Court of Tennessee, had declared in the cases already 
cited, that a court of equity would observe and enforce. Courts of 
equity originally took cognizance of this class of cases, not because of 
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the particular state of facts existing, but in consequence of the rela- 
tionship existing between the parties, as creditor, principal and surety, 
and because, in the language of Chief Justice Spencer, already quo- 
ted, “the creditor is under an equitable obligation, and such is the 
essence of the contract, to obtain payment of the principal debtor, 
and not from the surety, unless the principal is unable to pay the 
debt.” An additional reason why chancery took jurisdiction in such 
cases, when the contract was by a bond, and all appeared to be prin- 
cipals, was, that the surety was estopped by his bond from averring 
in a court of law, that he executed the instrument as surety, but in 
chancery might aver and establish the character of his undertaking. 
The statute is but declaratory, and an extension of an existing and 
originally equitable remedy, and which has been adopted and con- 
verted by courts of law into a subject of legal cognizance. The sta- 
tute extends the original remedy, or so qualifies it that the surety is 
not bound to show the injury resulting from the subsequent insol- 
vency of the principal to entitle himself to a discharge from his 
suretyship. 

From this examination into the authority, as well as principles 
which induced courts of equity originally to take jurisdiction of this 
interesting class of cases, and by which they are still governed in the 
exercise of that jurisdiction, we conclude, that the defence set up by 
the bill, belongs, properly, to the original jurisdiction of equity, and 
that the statute introduces no new rule upon the subject, but is only 
declaratory of an existing recognized principle under the modification 
above suggested. Inasmuch as the character of the complainants’ 
undertaking is apparent upon the face of the bond, there is no doubt 
but that they might have pleaded the facts, set up by the bill, in the 
action at law against them, and, by proof, entitled themselves to a 
discharge upon the trial in that action: as in the case of the Stale 
Bank v. Watkins, ante 123, decided at the present term of this Court. 
In such a case the party is not estopped by his deed from averring 
and proving the nature of his undertaking, but is sustained by the 
instrument itself. 

The defence being thus available, either in law or equity, the next 
question for our consideration is, whether the complainants were 
bound to make their defence in the action at law, and having failed 
to do so, whether they are precluded from coming into equity for 
relief? In Bently’s Ex’r. v. Dillard, ante 79, decided at the present 
term, this Court held, that “if a court of law and a court of equity 
have concurrent jurisdiction over the subject matter, the party may 
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make his election as to the tribunal which shall determine the contro- 
versy, and cannot be compelled to submit to an adjudication at law, 
when he prefers going into chancery; but if he makes his defence at 
law, he cannot afterwards resort to chancery—the Court which first 
acquires jurisdiction determines the matter conclusively between the 
parties, But if he makes no defence at law, he may ask relief of the 
Chancellor.” And it was further held, that where “ the defence set 
up is purely legal, and is exclusively cognizable in a court of law,” 
as the alleged payment in that case, the party cannot resort to chan- . 
cery for relief, “ unless he was ignorant of the facts pending the suit 
at law, or that they could not have been received as a defence, or 
unless he was prevented from availing himself of their benefit by 
fraud, accident, or the act of the opposite party unmixed with negli- 
gence on his part.” ‘The industry and research evinced by the coun- 
scl in the investigation of this cause, as well as the ability displayed 
in the argument at the bar, demand of the Court a reconsideration 
of the principle thus enunciated. 

It is contended for the appellee, that in this State there is no con- 
current jurisdiction common to courts of law and chancery, because 
it is provided by the constitution, art. 6, sec. 6, until the General 
Assembly shall deem it expedient to establish courts of chancery, the 
Circuit Courts shall have jurisdiction in matters of equity, subject to 
appeal to the Supreme Court, in such manner as may be prescribed 
by law;” and that the General Assembly has enacted, that “ the Cir- 
cuit Courts shall exercise chancery jurisdiction in this State, in all 
cases where adequate relief cannot be had at law, and shall, in all 
things, have power to proceed therein according to the rules, usages 
and practice of courts of chancery, except when it may be otherwise 
provided by law, and to enforce their decrees by execution, or in any 
other manner proper for a court of chancery,” Rev. Stat. chap. 23, 
sec. 1, and because further, it is contended, the Rev. Stat. chap. 43, 
sec. 3, concerning * courts of record” by excluding every conclusion, 
limits the jurisdiction of the Circuit Courts “ as courts of equity, to all 
cases where adequate relief cannot be had by the ordinary course of 
proceedings at law,” and that, that conclusion is sustained by other 
enactments of the legislature conferring upon the Circuit Courts, as 
courts of law, subjects which were formerly of equity jurisdiction.— 
The language of these statutes is precisely similar to that of the judi- 
ciary act of Congress of Sept. 24, 1789, ch. 20, sec.16, yet the Su- 
preme Court of the United States has held, that that section of the 
act, by defining the jurisdiction of the Circuit Courts of the United 
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States in equity, to extend only to cases where plain, adequate and 
complete remedy cannot be had at law, introduces no new principle, 
that the rule was so before, independent of the act of Congress, 
New York v. Connecticut, 4 Dal. 1, and that the remedies in the 
Courts of the United States are to be at common law and equity, not 
according to the pracuice of State courts, but according to the prin- 
ciples of common law and equity, as distinguished and defined in that 
country from which we derive our knowledge of those principles.— 
Robinson v. Campbell, 3 Wheat, 212: that the section of the act is 
merely declaratory, making no alteration whatever in the rules of 
equity on the subject of legal remedy. Boyce’s Ex’r. v. Grundy, 
3 Pet. R. 210. , 

These decisions are not confined, in their application, as it is con- 
tended by the appellee, to the mode in which the jurisdiction shall 
be exercised, but extend to the remedy itself, and to the subjects over 
which the Courts of the United States will take cognizance as pro- 
perly belonging to chancery jurisdiction, and are conclusive as to the 
construction which must be put upon the acts of the General Assem- 
bly above cited: that they introduce no new rule, but are only decla- 
ratory of the jurisdiction of courts of chancery, as it stood before their 
enactment, and that therefore our Circuit Courts have jurisdiction 
over the same subjects as are common to a court of chancery, and to 
be exercised according to the known rules of chancery as understood 
at the time of the passage of those acts. ‘The Circuit Courts, how- 
ever, are not dependent upon those acts of the legislature for their 
jurisdiction in matters of equity. The constitution specially provides 
that “the Circuit Courts shall have jurisdiction in matters of equity 
until the General Assembly shall deem it expedient to establish courts 
of chancery,” by which it meant such jurisdiction as a court of chan- 
cery could properly exercise at the time of the adoption of the con- 
stitution. ‘ The right of appeal to the Supreme Court” is also given, 
to be prosecuted “in such manner as may be prescribed by law,” 
The jurisdiction with the right of appeal is conferred by the constitu- 
tion itself, but the manner in which appeals shall be prosecuted to the 
Supreme Court is left to the General Assembly to prescribe and de- 
fine. If the acts of the legislature under consideration, were subject 
to no other construction than that contended for by the appellee, they 
would become nugatory, as their provisions would be nothing more 
than a legislative attempt to limit and abridge the Circuit Courts, as 
courts of chancery, in the exercise of a general jurisdiction conferred 
by the constitution itself. 
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Judge Srory, in his commentarics on equity jurisprudence, says, 
that “ one rule is, that if jurisdiction has properly attached in equity, 
on account of the supposed defect of remedy at law, that jurisdiction 
is not changed or obliterated by the courts of law now entertaining 
jurisdiction in such cases, when they formerly rejected it. This has 
been repeatedly asserted by courts of equity, and constitutes in some 
sort, the pole star of portions of its jurisdiction. _The reason is, that 
it cannot be left to courts of law to enlarge or restrain the powers of 
equity, at their pleasure. The jurisdiction of equity, like that of law, 
must be of a permanent and fixed character. There must be no ebb 
or flow of jurisdiction dependent upon external changes. Being once 
vested Jegitimately in the Court, it must remain there until the legis- 
lature shall abolish or limit it; for without some positive act, the just 
inference is, that the jurisdiction shall remain on its old foundations.” 
1 Eq. Com. 80. At page 96, he further says, “ The first considera- 
tion then is, whether there is an adequate remedy at law, not merely 
whether there is some remedy at law. And here a most material 
distinction is to be attended to. In modern times, courts of law fre- 
quently interfere, and grant a remedy under circumstances in which 
it would certainly have been denied in earlier periods; and sometimes 
the legislature, by express enactment, has conferred upon courts of 
law, the same remedial faculty which belongs to courts of equity.— 
Now (as we have seen) in neither case, if courts of equity originally 
obtained and exercised jurisdiction, is that jurisdiction overturned or 
impaired by this change of authority at law, in regard to legislative 
enactments, unless there are prohibitory or restrictive words used, the 
uniform interpretation is, that they confer concurrent and not exclu- 
sive remedial authority. And it would still be more difficult to main- 
tain, that a court of law, by its own act, could oust or repeal a juris- 
diction already rightfully attached in equity.” The doctrine thus 
laid down is fully established and sustained, in Brownley v. Holland, 
7 Ves. 19; Kemp v. Pryor, tb. 248, 249, and 250; Ex parte Greena- 
way, 6 Ves. 812; Atkinson v. Leonard,3 Broce Ch. Rep. 218; East 
India Company v. Brodham, 9 Ves. 466; King v. Baldwin, 17. J. R. 
384; Post v. Kimberly, 9 J. R. 470. 

The Supreme Court of Kentucky has laid down the rule, in a num- 
ber of cases, as it was declared by this Court, in Bentley’s Ex’r. v. 
Dillard. In Moffitt v. White, 1 Littell’s R. 324, the Court held, that 
“if no defence had been made at law, there could have been no 
question of the propriety of Moflit’s applying for relief to a court of 
equity. * * * But as the defence is admissible in both courts, 
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after an attempt at defence in either, the loser ought not to be per- 
mitted to bring the same defence again in litigation in another court.” 
In Harlyn v. Wyngate, 2 J. J. Marsh. Rep. 138, the rule is again re- 
peated and laid down in the following language: that the complainant 
“ might have made his defence at law, but his failure to do so did not 
deprive him of his right to appeal to the chancellor for relief. When 
the common law judge and the chancellor have concurrent jurisdic- 
tion, a party who makes defence at law, cannot afterwards seck re- 
dress in chancery; but if he makes no defence at law, he may ask 
relief of the chancellor. And in Clay v. Fry, 3 Bibb, 248, the same 
Court held this opinion: “ where matter of defence is purely legal and 
exclusively cognizable in a court of law, it is clear, if a party fails or 
neglects to avail himself of it at law, he cannot be permitted to resort 
to a court of equity. But if the defence be (as it is apparent it is in 
this instance,) of such a nature that the party may avail himself of it, 
either at law or in chancery, although he should fail te take advan- 
tage of it at law, he may, nevertheless, according to the repeated de- 
cisions of this Court, resort to a court of equity for relief, in the same 
manner, and for the same reason that a party, having a elaim of 
which a court of law and a court of equity have concurrent jurisdic- 
tion, may elect to which tribunal he will apply to enforce his claim.” 
And so they held in Saunders v. Jennings, 2 J. J. Marsh. 513; Tim- 
berlake v. Cobbs, ib. 136; Yetton v. Hawkins, ib. 2; Power v. Reeder, 
9 Dana 10; Carlyle v. Long, 5 Littell 167; Morrison v. Hart, 2 Bibb 4; 
Davidson & Co. v. Givens, ib. 200; Hughes ve McCoun’s Adm’r. 3 
Bibb, 254. 

These cases show an unbroken current of decisions running through 
a series of years by the highest tribunal of a sister State, sustaining 
the doctrine as laid down by this Court. 

In Tennessee, the current of decisions of her Sapreme Court has 
been equally uniform, establishing the same rule. Recoes v. Hogan 
& Henderson, Cooke’s R. 175; Stothart v. Burnet & Raymond, ib. 417; 
Turney’s Ex’rs. v. Young & Arnold, 2 Tenn. Rep. 267; Peyton v. Raw- 
lins,4 Haywood R.'77; Appleton v. Harwell and others, Cooke’s R. 243 ; 
Russell vy. Stinson and others, 3 Hay. 1; Winchester v. Gleaves’ devisee, 
3 Hay. R. 213; Winchester v. Jackson and others, ib. 305. 

In the case of The United States v. Myers et al. 2 Brock. 516, upon 
motion to dismiss the bill for want of jurisdiction because there was a 
perfect remedy at law, Judge Danrer said “ the principle that wher- 
ever there exists a right or remedy exclusively legal, and perfect 
in its character and operation, a court of chancery cannot take 
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cognizance, is fully recognized.” Judge Barrour said “ the prin- 
ciple which we are now considering, applies to those cases, in which, 
ordinarily, the only remedy is at law; but the party comes into equity 
upon the ground that by reason of some impediment in the way, or 
some unfair legal advantage acquired by his adversary, justice cannot 
be done him at law. ‘The Court inquires whether such impediment 
or legal advantage exists, and accordingly as it does or does not, 
eranis or withholds relief. But it does not apply to those cases in 
which the courts of equity and Jaw have a concurrent jurisdiction.— 
In those cases, although the concurrent jurisdiction of the court of 
equity most probably originated from the consideration that there was 
not, or might not be an adequate remedy at law, yet where the con- 
current jurisdiction has been established, if the party elect to come 
into a court of equity, it is no objection to the jurisdiction in the given 
case, that the party might have a remedy at law, even although in 
that particular case, the remedy might be adequate. Thus, if one 
man appoint another his bailiff or receiver, I suppose there is no doubt 
if money be received and not accounted for, the party may bring a 
suit in equity for an account, or an action at law of account or assump- 
sit; and the equity jurisdiction will not be ousted, because these con- 
current remedies lie at law. Again, a party may now have aremedy 
upon a lost bond, but that does not oust the ancient equity jurisdiction. 
But what is more in point, is the case put by Mr. Jounson, which is 
admitted in all the books, that if a party have a mortgage and bond 
for the same debt, he may even pursue both simultaneously, until he 
gets satisfaction.” 
In the case of Rathbone v. Warren, 10 J. R. 595, the defence set up 
by the bill might have been made in the action at law, but the Court 
took jurisdiction and decreed the relief sought. The defence belonged 
to the original jurisdiction of equity, and consisted in the fact that 
time had been given to the principal, upon a new contract, to the 
prejudice of the surety. And so in King v. Baldwin, 17 J. R. 384, 
the Court entertained jurisdiction of the matter, and enjoined the 
judgment at law, upon a state of facts which had previously been de- 
cided, in Pain v. Packard, to constitute a good defence at law. 
. The case of Boyce’s Ex’r. v. Grundy, 3 Peters’ Rep. 212, is also di- 
rectly in point upon this question, That was a bill filed by Grundy 
to be relieved against a judgment at law, obtained against him by 
default, alleging fraud and misrepresentation upon the part of the 
defendant in procuring the execution of the contract. Fraud is one 
of the acknowledged subjects of concurrent jurisdiction, and vitiates 








Hempstead vy. Watkins. 107 


all contracts which are tainted with it, both in law and equity.— 
Grundy could have established the fraudulent misrepresentation in 
the action at law against him. This he did not do, but elected to 
sufler judgment to go against him, and he appealed to a court of 
equity for relief. The judgment was perpetually enjoined, and the 
contract was rescinded. Upon appeal to the Supreme Court of the 
United States, objections were made to the jurisdiction, because the 
defence might have been made at law, but the objections were over- 
ruled, and the decree was affirmed. ‘The Court remarked, in the 
opinion delivered by Mr. Justice Jounson, that “ the defence of fraud 
might have been resorted to, and ought to have been sustained in that 
particular suit, and would have greatly aided the complainant in a 
bill to rescind, yet it was obviously not an adequate relief, because it 
was a partial one.” Yet, we will remark, that it was an adequate 
remedy against the demand set up at law, but it is true that it was 
not adequate to procure the recision of the whole contract in that 
action. The party, in the action at law, attempted to enforce but a 
portion of the contract, to which the defendant could have made a 
complete and successful defence, which he did not do; therefore, ac- 
cording to the principle contended for by the respondents, the Court 
should not have enjoined the judgment. 

The case of Smith v. Mclver, 9 Wheat. R. 532, does not at all con- 
flict with, or in any respect contravene the doctrine as settled in the 
cases cited. In that case the bill set up the same defence which had 
been made in the action at law, and which had been decided against 
the party, which judgment he was unable to have reviewed in the 
Supreme Court of the United States, because the amount in contro- 
versy was not sufficient to give jurisdiction. The bill sought a hear- 
ing in chancery upon the same state of facts, which had been ad- 
judged against the party in the action at law. 

There are several cases, in which the language of the judges imply 
a different doctrine to that laid down by this Court in Bentley’s Ex’r. 
v. Dillard. Many of the cases are based upon a peculiar state of 
facts, which clearly warrant the judgment pronounced upon them.— 
But the facts of the cases, as well as the questions really involved in 
them and decided by the Courts, prove that they do not form excep- 
tions to the rule as laid down by this Court. Several of these cases 
we will examine. 

Le Guen v. Gouverneur & Kemble, 1 John. Cas. 436, was a bill filed 
to enjoin a judgment at law, where the plea of non-assumpsit had been 
filed, and the right of recovery in the action at law had been resisted 








108 Hempstead y. Watkins. 


in every stage of the proceedings. Upon the first trial in the Circuit 
Court, there was a verdict for the defendants; a new trial was granted 
by the Supreme Court, and upon the new trial, a special verdict was 
returned by the jury, and upon that verdict judgment was entered for 
the plaintiff, and the case was finally taken to the Court of Errors, 
where the judgment was aflirmed. The defendants in the action at 
law filed their bill in chancery to be relieved of the judgment upon 
grounds of fraud, of which they had full knowledge at the time of the 
trial at law, and of which they could have availed themselves upon 
that trial, but having elected to place their defence upon a different 
ground, they were bound by the election. Having selected the 
grounds of their defence, submitted it to a court of law, contested 
and litigated the demand against them upon that ground, from the 
Circuit Court to the highest tribunal known to the laws of the State, 
it was certainly unreasonable, that the defendants should have been 
permitted to resort to chancery, upon wholly different grounds than 
those assumed upon the trial at law, and which were known to them» 
in time to have been available upon that trial. And so Kenr, J. 
seems to have regarded the case, In his opinion he says, “ the res- 
pondents ad suflicient knowledge of the charge of fraud, and had 
they made, as they were bound to do, due inquiry and ordinary ef- 
forts, they would have obtained the proofs. But they have chosen to 
abide by one species of defence, and to waive another, and like other 
litigants, in similar cases, they must be concluded by their election.” 
In Virginia, although the chancellor seems to have laid down as 
an inflexible rule for his own observance while sitting as chancellor, 
“ that in all cases where relief can be had at law, it shall not be had 
in equity, unless there be some impediment at law,” 4 Hen. & Mun., 
yet upon a careful examination of the cases cited, they were all such 
as strictly come within the reason of that rule, according to the known 
rules of chancery. Baicheldor v. Elliot’s Adm’r., 1 Hen. & Mun. 10, 
was a bill filed, among other things to establish a demand for work | 
done for the intestate in his life time, and for other purposes; Yancy 
v. Fenwich, 4 Hen. & Mun., was to enjoin a judgment on account of 
payments, without even stating a reason why the defendant did not 
defend himself at law. Alderson v. Biggers et al., ib. 470, was a bill 
filed to set aside a sale made by defendant, to avoid a distringas is- 
sued under a judgment in detinue for certain negroes. Winfield v. 
Crenshaw, ib. 474, was to abate a nuisance, for which an action at 
law was then pending between the parties. And the other cases, 
cited by the counsel for the defendant in this case, are of similar 
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character, and go to establish the rule, that where the defence is 
purely legal, the party must defend in the action at law, and cannot 
have relief in equity, unless he was ignorant of the facts, and could 
not by due diligence have availed himself of them upon the trial, or 
was prevented from making his defence by fraud of the opposite 
party, accident or mistnke unmixed with negligence on his part. 

And such seems to be the result of the decisions in Alabama.—- 
Moore v. Dial, 3 Stew. 157; Hill v. McNeiil, 8 Porter 432; French v. 
Garner et al. 7 Porter 549; Haughy v. Strong, 2 Porter 177; Thomas 
& Harris v. Hearn, 16. 262; Teague v. Russell & Moore, 2 Stew. 420; 
were all cases in which the matters set up by the bills were purely 
legal, or on which the parties had defended or attempted to defend 
at law. In Herbert & Kyle v. Hobbs & Fennell, 3 Stew., the Court 
admits the matter set up by the bill as a defence, and which was the 
same as in this case, was “ available as a defence in law or equity,” 
but held, “that as the securities did not insist on its benefit, in their 
defence to the action at law, they were now precluded from relying 
upon it as a ground of equitable jurisdiction.” The reported case 
does not state that the complainants made any defence to the action 
at law, but from the above remark of the Court, it is presumed that 
they did, and that it was upon that ground that jurisdiction in equity 
was refused. In Ellis vy. Bibb, 2 Stew. 63, was a clear case of concur- 
rent jurisdiction—the giving of time to the principal upon a new 
contract. The Court took jurisdiction of the case, and granted relief 
by injunction. 

The case of Abram et al. v. Camp, 3 Scammon, 290, and Elston v. 
Blanchard, 2 Scammon 420, are to the same effect as the cases in 
Alabama. In the first case the Court said,“ a party electing to make 
his defence at law, and failing, is precluded from going into chancery 
to litigate anew, the same matters:” And in the last case the question 
did not necessarily arise as the bill was radically defective, and also 
the-defence was a want of consideration of a promissory note. 

The cases cited by the respondent from the decisions of the Court 
of Appeals of Maryland, do not sustain him. The substance of the 
bill, in the case of Dilly §; Heckrotte vy. Branard, 8 Gill & John. 170, 
the Court remarked, “ was properly and generally speaking, exclu- 
sively cognizable at law:” the Court further stated, that “ Barnard 
made a full defence to the action at law,” and * that the defence was 
a complete one, and that the cause was fully tried upon its merits.” 
The case of Prather v. Prather, Adm’r. 11 Gill § John. 110, was a 
bill praying to be relieved against a judgment at law upon the ground 
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of payment before judgment. In the cases of Green v. Robinson, 5 
How. (Miss.) R. 80, and Glidwell et al. vy. Hite et al. ib. 110, the Jan- 
guage employed by Trorrer, J. is certainly strong in support of the 
position, that in cases of concurrent jurisdiction, if the party is sued 
at law, he must make his defence there, and cannot resort to equity. 
But do the facts of those cases authorise the opinion in the form in 
which it is expressed? In the first case an attempt was made to de- 
fend, and in the Jast, two pleas were filed impeaching the considera- 
tion of the note, and upon a fair trial a verdict was found against 
complainants, and judgment rendered accordingly. These cases 
were like Le Guen v. Gouverneur & Kemble; the parties elected to 
defend at law, and were bound by their election, and if they did not 
submit their whole defence, the omission was a waiver or abandon- 
ment of the grounds of defence not submitted. Upon the argument, 
the counsel for the respondents, Anderson, who had himself presided 
in chancery with great credit in Tennessee, admitted, that “ where 
the matter is of original equity jurisdiction, and the party does not 
submit it to a trial at law, is an exception to the rule, that where 
courts of law and equity have concurrent jurisdiction, the Court which 
first has possession of the subject must decide it.” Again, to relieve 
against a promissory note upon grounds of want, failure or illegality 
of consideration, never constituted, as in the case of sealed instru- 
ments, a portion of the exclusive original jurisdiction of chancery; 
but it has been at all times competent for a court of law to administer 
relief, 

Upon first looking into the cases, from the language employed by 
the judges in delivering their opinions, we were led to believe, that 
there was a greater conflict in the authoritics upon this question, than 
will be found to exist, when the cases are strictly scrutinized, and the 
facts and the points really involved are elicited. Many of the judges, 
we admit, employ language fully sustaining the position of the respon- 
dent in this case, but as the cases show that the question was not 
fairly before them, the language employed is but obiter, entitled to 
high respect, it is true, as the opinions of men deeply read in the sci- 
ence of the law, but not entitled to the weight, or sufficient to over- 
throw the solemn judgments and opinions of those Courts, where the 
question was really involved, and where the opinions, as has been 
shown, are so conformable to first principles. It may be also observed 
that many eminent jurists, like those of former times, entertain great 
jealousy against courts of chancery, and generally use all exertions to 
limit and restrict them in the exercise of their ancient jurisdiction.— 








Hempstead v. Watkins. All 


But we feel ourselves constrained to regard the ancient landmarks of 
the jurisdiction of chancery, and will endeavor to uphold, so far as in 
us lies, that magnificent fabric of judicial ethics, which has been 
reared in resplendent majesty by the most profound geniuses that 
ever erected a superstructure of human wisdom, or fashioned a system 
for the administration of human justice. We feel no disposition to 
display a Vandal barbarism by lending a helping hand to demolish 
and destroy so splendid an edifice, replete with every thing calcula- 
ted to demand our admiration and reverence; nor would we remove 
a single stone or efface a single feature by which the harmeny of the 
superstructure might be endangered, or which might mar the beauty 
of its fair proportions. Tor the purpose of fully ascertaining and 
clearly expounding the rule upon the question now before us, we have 
looked into the recorded wisdom of the sages, by whom the system of 
equity jurisprudence was brought into order out of confusion; and 
also, into the decisions of those courts in America, which have, with a 
jealous eye, watched all encroachments upon its beundaries, while 
they have resisted the exercise of jurisdiction properly legal by courts 
of equity, and: have, on all occasions, marked out the limits of chan- 
cery, and asserted its undoubted prerogatives. While we do net 
oppose the action of the legislature in conferring upor courts of law, 
jurisdiction in matters originally equitable; or courts ef law, by their 
own acts in disregard of the anmeaning trammels of technical absur- 
dity, for the administration of strict and comprehensive justice upon 
the enlarged and ennobling principles of equity, in granting a remedy 
demanded by the clearest principles of right and wrong, in cases 
where they would, formerly, by adhering to the rigid ‘rules of the 
commdn law, have denied it, we will defend and sustain courts of 
chancery in the exercise of their undoubted jurisdiction, and with- 
stand its being taken from them by force, by the grasping and expan- 
sive arms of common law tribunals. 

If because the legislature has conferred upon courts of law, power 
to grant relief in cases where they would formerly have denied it, or 
if because courts of law now, by their own acts, grant relief in such 
cases upon equitable principles, a party is compelled to submit his 
case to a court of law, the rule, as laid down by Judge Srory, is no 
longer law, “ the jurisdiction” does not remain upon its old founda- 
tions, but it is “ overturned and impaired by this change of authority 
at law.” So far as defendants are concerned, courts of chancery 
would be completely ousted of portions of their ancient and intrinsic- 
ally original jurisdiction. Defendants would be compelled to submit 
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their defence to whatever tribunal their opponents might select, if 
they should be entitled to select a tribunal, and if the plaintiff’s cause 
of action should be purely legal, the defendant would be compelled 
to submit his defence to a court of law, however much better a court 
of equity might be qualified to grant him relief; and that too notwith- 
standing his defence belonged intrinsically to the original jurisdiction 
of chancery. Such we do not conceive to be the law, but that it is 
as it has already been declared by this Court. 
Where the defence is purely legal, and exclusively cognizable in 
a court of law, as in the cases of Dugan v. Cureton, 1 Ark. Rep. 31; 
Andrews v. Fenter, 1 Ark. Rep. 186; Cummins v. Bentley, 5 Ark. Rep.9; 
Watson v. Palmer, 5 Ark. Rep. 501, and a variety of other cases cited, 
the party is bound to defend at law and cannot have relief in chan- 
cerys unless he was deprived of his defence by surprise, accident or 
mistake, or fraud of the opposite party, unmixed with negligence on 
his part, unless he was ignorant of important facts, material to his 
defence upon the trial at law, and which he could not have discov- 
ered and availed himself of by due diligence at the time of the trial. 
Upon this careful review of the authorities, the Court is confirmed 
in the correctness of the rule laid down in Bentley’s Ex’r. v. Dillard, 
that where the jurisdiction of courts of chancery and courts of com- 
mon law is concurrent, in consequence of courts of law having en- 
larged their jurisdiction by their own acts, or of its having been 
enlarged by act of the legislature without prohibitory words, the party 
may make his election as to the tribunal to which he will make his 
defence, and once having made that election, he is bound by the 
decision whatever it may be, and that his right to submit the matter 
to a court of chancery is, in no degree, impaired by the power of 
courts of law, at this time to take cognizance of the subject. And 
we may further add, that if a party resists a recovery against him in 
a court of law, asin the case of Le Guen v. Gouverneur & Kemble, 
upon a portion of his defence, where he had full knowledge of the 
whole of the defence, and where, by due inquiry and ordinary efforts, 
he could have obtained the proof, he is, like other litigants in similar ' 
cases, bound by the election, and is considered as having waived or 
abandoned the grounds of defence so omitted to be made. And fur- 
ther, as in the case of Smith v. McIver, in a case of concurrent juris- 
diction, if a party defends at law, chancery will not take cognizance 
/ of the cause, and rehear it upon the same state of facts, upon which 
| it was tried at law, without the addition of any equitable circumstan- 
ces to give jurisdiction, but will respect the judgment of a court of 
competent jurisdiction already pronounced upon those facts. 
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The complainants in this case are sureties upon a bond for the pay- 
ment of money, by the form of which they might have been enabled, 
as has already been shown, to aver the fact of their suretyship with- 
out contradicting their deed; yet we do not conceive, that for that 
reason they were necessarily driven to make their defence at law, any 
more than did the form of the recognizance in Rathbone v. Warren, 
compel the plaintiff, who was surety in a recognizance of bail, to 
submit his defence in the action at law in that case. 

It thus appearing upon the face of the bill, that it contains sufficient 
equity to entitle the complainants to come into chancery, it will be 
next considered whether the plaintiffs did make such a defence in the 
suit at law against them as will preclude a hearing in equity. Nei- 
ther the pleadings nor the evidence show that they made any defence 
whatever to that action. ‘The respondent cannot complain that they 
waived objections to the circuit judge trying the cause, nor should 
they be prejudiced by that waiver, as it removed a constitutional 
impediment in the complainant’s way for a speedy recovery of his 
judgment. 

It is contended by the respondent that he did bring a proper suit 
within the time specified in the notice and required by law, but that 
the judgment and opinion of the Supreme Court upon that suit, as 
brought in Watkins vy. McDonald et al., 3 Ark. 266, were erroneous, 
The decision in that case was not only by a court of competent but 
of exclusive jurisdiction, and was affirmed on appeal by the highest 
appellate tribunal known to our laws, and is final and conclusive 
upon the parties. The judgment rendered in such a case can never 
be collaterally reviewed by another tribunal. If the Circuit Courts, 
in the exercise of their chancery jurisdiction, could review questions 
thus solemnly decided, they would become appellate tribunals for the 
correction of the errors of the Supreme Court. Without citing other 
authorities (and they are numerous) Smith v. McIver, already quoted, 
is conclusive upon this point. Every court must respect the judg- 
ments of other courts of competent jurisdiction, and if a judgment is 
pronounced in chancery, a court of law will never attempt to review 
it, or pronounce it erroneous; and so, as many of the cases examined 
and quoted by us in this opinion prove, if a court of law pronounces 
an opinion, a court of chancery will never take cognizance of it upon 
the same state of facts upon which it was tried at law: but in all cases 
the questions so decided are considered as finally adjudicated. If the 
question involved in that case were now openly before the Court for 
the first time, we are not prepared to say that our decision would not 
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be different. The respondent did not, therefore, institute a valid 
action, and prosecute the same to judgment and execution, as was 
required of him, and the case stands in the same attitude, as though 
he had instituted no action at all. His effort to do so, in connection 
with the fact that the appellants did not make their defence in the 
action at law against them, gives a reason why he should be exone- 
rated from the costs of this suit. 

We do not perceive that the appellants were guilty of delay in 
making their application for an injunction. If they waived, as is 
contended by the appellee, the constitutional disability resting upon 
the circuit judge to try the cause, the judgment was obtained against 
them sooner than it would otherwise have been, and to enjoin which 
they were compelled to make their application for an injunction to a 
special judge; and for aught that appears upon the record, they made 
their application for an injunction the moment there was a special 
judge competent to grant the same. 

The facts of the solvency of McDonald at the time of the notice, 
and subsequent insolvency, are not necessary to be inquired into, as 
has already been shown. If it were, it is doubtful whether the debt 
could have been made of him if the suit had been brought according 
to law within the time specified in the notice. A portion, however, 
and perhaps the whole might have been made, and so far, the failure 
to bring a proper action and prosecute the same to judgment and 
execution, operated as a prejudice to the sureties, 

The Court, then, being of opinion, that from the facts of the bill 
and the admission contained in the answer and testimony taken in 
the cause, the sureties are discharged both in law and equity from lia- 

bility, the decree of the Circuit Court exercising chancery jurisdic- 
tion must be reversed, this cause remanded to said Court, with direc- 
tions to re-instate the injunction and to decree the same perpetual, 
and to decree the costs of this suit in that Court against the com- 


plainants. 
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Delaware, Ohio, Common Pleas, March Term, 1846. 


Dor Ex vem Baker, v. Jonn SPINDLER. 
[Rerorrep By Jupce Bowen.] 


In ejectment, where both parties claim under the same common source of title, and 
there has been a mutual mistake as to boundary, growing out of a mistake in the 
survey, the defendant is entitled to the benefft of the occupying claimant law. 


Ejectment. The plaintiff’s lessor made proof of title from Danie) 
Harris, (the common source of title to both parties to this suit) of the 
following premises, to wit: a 

“ Being in the fifth township of the sixteenth range, and a part of 
the first quarter of the land appropriated to satisfy warrants for mili- 
tary services, and for propagating the gospel among the heathen, 
bounded as follows: beginning one and a half mile south of the north- 
east corner of the quarter aforesaid, thence running due south a half 
a mile, thence due west sixty rods, thence due north half a mile, 
thence due east sixty rods to the place of beginning, containing sixty 
acres.” Whereupon judgment was given in his favor, that he recover 
his term, yet to come, in the premises. 

The defendant then moved to be allowed the benefit of the statute 
for the relief of occupying claimants, and gave in evidence a deed, 
dated March 16, 1826, duly recorded in Delaware county, from 
Harris to James E. Smith, for a part of the foregoing quaster of land, 
* beginning at the south-east corner of the said quarter, thence north, 
on the line of said quarter,one hundred and sixty perches, thence 
west four hundred perches to the lands of said Smith, thence south, 
along the line of said Smith, one hundred and sixty perches, to the 
line of said quarter, thence east, along the said line, four hundred 
perches to the place of beginning, estimated to contain four hundred 
acres.” 

He next gave in evidence a deed to himself from Smith, dated 
August 7, 1832, for “lot No. one, containing one hundred acres in 
said quarter,” which was also duly recorded in Delaware county. A 
plat was submitted by the parties, showing that lot No. one was taken 
off the east side of the tract conveyed to Smith by Harris. 

Mr. Mendenhall surveyed out-lot No. one in 1826, and found but 
one corner of the section marked, and that was the south-east corner 
of said lot one, and was supposed to be the corner fixed by Congress, 
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This corner, assumed by Mendenhall, in making his survey of lot one, 
to be the true corner of the section, is twenty-six rods north of the real 
corner of the section, which, necessarily extended the defendant’s 
northern line of lot one twenty-six rods too far north, and overlapped, 
to that extent, the land of Baker. Spindler had made improvements 
twenty-six rods north of his érue line, and upon the premises recov- 
ered by the plaintiff’s lessor, before this action was brought, to 
recover pay for which is the object of this motion. 

George Stickler, a witness called by the plaintiff, stated that he 
had lived on the west side of the section thirteen years. In 1831 
witness assisted to survey the land, and told Spindler he would have 
to move further south, as their lines were run and fixed further south. 
Spindler had, at the time witness so told him, built a house and made 
some improvements on the land. 


Fincn, for Plaintiff. Powx.., for defendant. 


By tue Courtr—Bowen, J. Upon the above statement of facts, 
is the defendant entitled to have the improvements, by him made on 
the plaintiff’s land, appraised, and to be paid for making the same? | 

The act for the relief of occupying claimants, passed March 10, 
1831, under which this motion is made, specifies five cases where this 
peculiar relief may be allowed by the Court: 

1. Where an occupying claimant is in quiet possession of lands for 
which he can show a plain and connected title, in law or equity, 
derived from the record of some public office. 

2. Where, being in such quiet possession, he holds the same by 
deed, devise, descent, contract, bond, or agreement, from any person 
claiming title derived from the records of some public office, or by 
deed duly authenticated and recorded. 

3. Where he is in quiet possession of land, under sale on execution, 
against any person claiming title from the records of some public 
office, or by deed duly authenticated and recorded. 

4. Where he is in possession under any sale for taxes, authorised 
by the laws of this State. 

5. Where he is in quict possession and claiming title to land under 
a sale nade by executor, administrator, or guardian, or by any other 
person in pursuance of any order of court, or decree in chancery, 
and the purchaser has obtained title and possession without fraud. 

If the case made by the defendant is within any of the cases here 
provided for, he is entitled to the proceedings which he seeks. There 
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is no authority to go beyond the above plain provisions of the statute. 
The most liberal construction, which its terms will warrant, should 
be applied to it by the Courts. Still, however, the case must fall 
within some of the enumerations above specified, or the Court will 
not be empowered to make an order for the valuation of the premises 
and improvements. 

Two things seem necessary to entitle the tenant to this reliefi— 
1. He must be in the quiet possession of the premises. 2. He must 
have, in support of such possession, éitle, by record or deed, to the 
premises in himself, or hold under some person who claims a title 
either derived from the records of some public office, or by deed duly 
authenticated and recorded. 

If the motion can be sustained, it must be in consequence of the 
second class of cases provided for in the statutory enumerations.— 
The title of Spindler is not within any of the others. It is from the 
nature of his title, and of his possession, that the Court is to decide 
whether he is entitled to relief. His title must be such as shows, 
prima facie, a right to occupy the premises. Jt must be * plain and 
connected, in law or equity;” such an one as induced the belief, 
while occupying and improving the land, that he was in the posses- 
sion of his own estate. When he can show, that the person, under 
whom he holds, at the time he placed him in possession, claimed title 
from the records of some public office, or by deed duly authenticated 
and recorded, he brings himself within the statute. This claim of 
title must, however, be made to appear by the production of record 
evidence, or by deed, else it cannot be sustained. The tenant, ta- 
king a conveyance from a person having such title, is authorized, if he 
acquire thereby, also, the peaceable possession, to make improvements, 
and, upon being evicted by a better title, the party prevailing is held 
to the payment of adequate compensation, for the benefit his estate 
has received, by the application of labor and the expenditure ofs 
money, made by the party who has, in good faith, bestowed them, 
believing at the time the land to be his own, The principle of re- 
lieving against accidents and mistakes, so equitable in itself, applies, 
with peculiar force, to this description of cases, and a desire for its 
more extensive operation was what led to the enactment of the law 
on the subject of granting relief to occupying claimants. 

The defendant has shown a deed from Harris to Smith, properly 
authenticated and recorded, for a tract of four hundred acres of land, 
commencing at the south-east corner of the section, and then running 
north, on the line of the quarter, one hundred and sixty rods, and 
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then running west, &c. It has not been proved, that cither Harris 
or Smith knew where the corner of the quarter was. It had been 
established by the survey of the government, but its exact tdentity 
was a matter afterwards to be determined by another survey, or by 
ascertaining, in some other mode, where the corner, called for in the 
deed to Smith, was located. With this deed, giving boundary lines, 
courses and distances, and also quantity, Smith employed a surveyor, 
as the most common and always the most certain means of finding the 
corners of land, to survey out and establish the lines of his land, and 
to lay it off into lots. ‘This duty Mr. Mendenhall undertook to per- 
form; and commencing at a corner, which he and all concerned, at 
the time, supposed to be the one established by Congress, he run the 
lines, and fixed the boundaries of lot one. This survey was acqui- 
esced in, at the time, as accurate. It was made in good faith, by one 
competent to the task. Smith could, with great propriety, then, 
claim that his deed from Harris covered the land so run out. He 
did so claim, and his deed, taken in connection with Mendenhall’s 
survey, on which full reliance was placed, certainly gave authority 
for him to make the claim, and to transfer that claim to another. By 
his conveyance to Spindler he vested in the latter all of lot No. one, 
according to Mendenhall’s survey. The deed embraced that land 
which had been designatedyin bis survey, as lot No. one, and both 
the grantor and grantee supposed its boundaries to be correct, and 
both supposed that the deed from Harris embraced the same land. 
It appears, therefore, that Spindler went into the possession of this 
lot under a deed from Smith, which he caused to be recorded. The 
records of the county contained, before he obtained his title, a deed 
from Harris to Smith, thus showing himself in possession, by deed, 
under a person claiming title also by deed, duly authenticated and 
recorded. Against this title, Baker, in the action of ejectment, has 
*recovered. This brings the defendant within the words of the statute, 
and most clearly within the spirit and meaning of it. It is true, that 
a mistake has occasioned all the difficulty in the case. It is true, that 
neither Smith nor Spindler held a valid title to the land in dispute, 
which point has been established by Baker’s recovery. This mistake 
was not, however, discovered till after the improvements had been 
made, until some time after Spindler had been in the quiet possession 
of the land, claiming and believing he had a perfect title to it. Un- 
less the statute applies to cases of this kind, there would be a failure 
of justice in many cases. It often happens, that the corners, origin- 
ally established in the survey of government, as well as individual 
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lands, by the lapse of time, or the decay of monuments, once erected 
to denote them, become difficult to find, and are, consequently, over- 
looked, and other points taken, under mistake, as the true corners.— 
Lots of land are surveyed out, upon such erroneous bases, conveyances 
made, the settler goes in under his deed, erect: a house and barn, 
clears off and fences fields, and gets them into a good state of cultiva- 
tion, when it is ascertained that the corners of his land, by a former and 
more accurate survey, are some rods further south or north than he 
supposed. He has been, all the time, acquiescing in the corners point- 
ed out to him when he bought, and believing most fully that he was 
occupying and enjoying his own land, But his neighbor, whose land 
joins his, discovers the error under which he has been making the 
improvements, and before a court proves himself the legal owner of 
the title, and ousts him from the further use and enjoyment of it.— 
Cases of this kind are not uncommon, and when it is recollected that 
our north-western country was surveyed out whilst in a state of wil- 
derness, and the lines indicated by marks of the axe upon trees, and 
the corners by like marks, or by a frail post placed in the ground, 
which in a short time would disappear, by decay or other cause, it is 
matter of surprise that there are not more occurrences of the kind 
than we meet with. It was, therefore, very proper for the legislature 
to relieve, as far as possible, against such mischiefs, 

It is apparent to my mind, that the statute was intended to em- 
brace just such cases as the one now before us, and hence it employs 
the language, “ holding under any person claiming title by deed duly 
authenticated and recorded.” It is not incumbent on the occupant 
to show, that his grantor was the actual and legal owner of the premi- 
ses, but only that by record or deed he claimed to be. If there isa 
failure of such claim, by the adduction, subsequently, of a better 
title, the statute operates in giving relief. 

The defendant’s motion is allowed. 
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[Reported By Cnaries Ginman.] 


The principle is undeniable, that a defendant succeeding on one plea, which is a 
complete answer to the declaration, shall have judgment in his favor, in bar of the 


action. 
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It is a general rule in pleading, that a party confesses all such traversable allegations 
on the opposite side as he does not controvert. The omission by him to traverse 
material facts alleged by his adversary, is considered as an admission of them. 
What he thus concedes on the record, he is not permitted afterwards tu contradict. 

To this general rule, however, there are exceptions. One of them is in the case of 
dilatory pleas. Such pleas do not go to the merits of the action, but merely oppose 
some matters of form to the further progress of the case. Another exception is 
in the case of a new assignment. The office of a new assignment is to obviate a 
difficulty occasioned by the generality of the declaration, and the defendant is 
required to plead to it anew, leaving out of question the original plea tendered to 
the declaration. 

Again, the rule is not held to be applicable to pleadings in estoppel. A plea in es- 
toppel, insterd of confessing the allegations of the opposite party, neither admits 
them, as in the case of a plea in confession amd avoidance, nor denies them, as in 
the ease of a plea of traverse, but alleges some new matter, which being inconsist- 
ent with those allegations, precludes the party from availing himself of them. 

A party, who has been unsuccessful in pleading an estoppel, is not afterwards pre- 
cluded from confessing and avoiding, or traversing the allegations of his adversary. 

he issue presented by the estoppel, is not to determine the truth or validity of the 
particular facts pleaded, but the right and power of the party to insist on them as 
adefence. ‘This is the only question to be decided. If the estoppel is sustained, 
the other party is concluded from making the allegations he has interposed. If 
disallowed, the party who has admitted nothing by pleading it, may then present 
his answer to the allegations. The question seems, therefore, to be a preliminary 
one, which may not necessarily dispose of the whole case, and should be first 
decided, where there are other questions of fact to be tried. 

When it is decided that a defendant is not estopped by the record from insisting on 
the allegations of his plea, the judgment on the finding should be interlocutory, and 
not final, eoneluding the plaintiff from the further assertion of his claim. 





Tus was the case of a motion for a writ of inquiry of damages, &c. 
on a judgment rendered upon the official bond of a sheriff, at a pre- 
vious term of the Peoria Circuit Court. The motion was made at 

: the April Term, 1844, of said Court, and heard before the Hon. 
Joun D. Caron, and a jury. One of the issues was found for the 
defendants, and on their motion, final judgment was rendered by the 
Court in their favor, after the jury had found that the breaches as- 
signed were true, and had assessed the plaintiff’s damages at $509.66. 
The plaintiff, for this reason, prosecutes his writ of error in this Court. 
The material facts and pleadings appear in the Opinion of the Court. 





E. N. Powewt and W. F. Bryan, for the plaintiff in error: 

Nul tiel record only puts in issue the record. 1 Chitty’s Pl. 521; 
2 Tidd’s Prac. T46; 2 Duer’s Prac. 161; Bush v. Critchfield, 5 Ohio, 63. 

The plaintiff was entitled to judgment. The People v. Haddock, 12 
Wend. 475; Shreve v. Whittlesey, 7 Missouri 473; Menard v. Wilkinson, 
3 do. 255; Havens v. Bush, 2 Johns. 387; Stafford v. City of Albany, 
G do. 1; 1 Chitty’s Pl. 695; 5 Bac. Ab. 453. 
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A defendant cannot have judgment, non obstante veredicto ; his reme- 
dy is in arrest of judgment. Schermerhorn v. Schermerhorn, 5 Wend. 
513. 

It is a rule, that every pleading is taken to confess such traversable 
matters alleged on the other side, as it does not traverse. But there 
are exceptions to this general rule, and among them, in cases of dila- 
tory pleas, and pleadings in estoppel. Stephen on Pl. 219, 220; 
Gould’s Pl. 46, 343. 


C. Baruancr, for defendants in error, cited Burlingame v. Turner, 
1 Scam. 588; Gould’s Pl. 509, 510. 


The opinion of the Court was delivered by 

Treat, J. At the October term, 1839, of the Peoria Circuit 
Court, a judgment was recovered, in the name of the People of the 
State of Illinois against Thomas Bryant, Charles Ballance, Augustus 
O. Garrett, John C. Caldwell, and Luther Sears, for the sum of ten 
thousand dollars, the amount of the penalty of the official bond of said 
Bryant, as sheriff of Peoria county. 

At the April term, 1841, in pursuance of the 14th section of the 
“Act concerning Sheriffs and Coroners,” (R. L. 376; Gale’s Stat. 655,) 
Giles C. Dana moved the Court for a writ of inquiry of damages on 
said judgment, and suggested several breaches of the bond, the most 
material of which was, in substance, that at the May term, 1838, of 
said Court, he recovered a judgment against Thomas Phillips for 
$373.60; that on the 18th day of March, 1839, a writ of jfieri facias 
was issucd on said judgment, and delivered to said Bryant, as sheriff, 
to be executed; that during its life time, said Bryant received $5 by 
virtue thereof; that on the 18th day of September, 1839, an alias fier 
facias issued on said judgment, which came to the hands of said Bry- 
ant as sheriff, and that on the 18th day of December, 1839, by virtue 
thereof, he received from said Phillips the whole amount due thereon, 
which he refused and neglected to pay said Dana. The defendant 
appeared, and pleaded six pleas to the assignment of breaches. A 
demurrer was sustained to the third, fourth, and sixth pleas, 

The first plea denies that a fiert facias was issued on the judgment, 
on the 18th day of March, 1839, directed to the sheriff of Peoria 
county to be executed. The plaintiff joined issue on this plea. 

The second plea denies that Bryant, as sheriff, received on the 18th 
day of December, 1839, the amount due, on the alias fieri facias.— 
On this plea issue was joined. 
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The fifth plea alleges that the said sum of money was received by 
said Bryant without any legal authority, and was not received by him 
as sheriff. To this plea the plaintiff replied, by way of estoppel, that 
the defendants ought not to be permitted to plead said plea, because 
said Bryant, by his return indorsed on the alias fiert facias, acknowl- 
edged that he received said sum of money as sheriff, as by the said 
return, remaining of record, will be seen. The defendant rejoined, 
nul tiel record, 

This last issue was heard by the Court, and found for the defend- 
ants. A writ of inquiry was awarded, and a jury sworn to assess the 
damages sustained by the plaintiff, by reason of the breaches suggest- 
ed, who found that the breaches assigned were true, and assessed the 
plaintiff’s damages at $509.66: 

The defendants entered their motion for judgment on the issue 
found in their favor by the Court, which motion the Court sustained, 
and rendered final judgment for the defendants, although the jury 
had found for the plaintiff on the other issues, 

To reverse that judgment, Dana prosecutes his writ of error. 

The main question presented for our consideration by the assign- 
ment of errors is, whether the defendants, on the finding of the Court, 
on the issue of nul tel record, were entitled to judgment. 

_ It is insisted by the defendants, that the replication admitted the 
truth of all the material allegations of the plea, and that the plaintiff 
failing to sustain his replication by the production of the record, the 
defendants were entitled to final judgment. If the replication is to 
be regarded as an admission, by the plaintiff, of the facts set up by 
the plea, the conclusion contended for follows, and the defence was 
complete. The principle is undeniable, that a defendant, succeeding . 
on one plea, which is a complete answer to the declaration, shall have 
judgment in his favor, in bar of the action. 

It is a general rule in pleading, that a party confesses all such tra- 
versable allegations on the opposite side, as he does not controvert. 
The omission by him, to traverse material facts alleged by his adver- 
sary, is considered as an admission of them. And what he thus con- 
cedes, on the record, he is not permitted afterwards to contradict. 

To this general rule, there are certain exceptions. Onc of them is 
in the case of dilatory pleas. Such pleas do not go to the merits of the 
action, but merely oppose some matters of form to the further pro- 
gress of the case. 

Another exception is in the case of a new assignment. The office 
of a new assignment is to obviate a difficulty occasioned by the gen- 
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erality of the declaration, and the defendant is required to plead to it 
anew, leaving out of question the original plea tendered to the decla- 
ration. 

Again, the rule is not held to be applicable to pleadings in estop- 
pel. A plea in estoppel, instead of confessing the allegations of the 
opposite party, neither admits them, as in the case of a plea in con- 
fession and avoidance, nor denies them, as in the case of a plea of 
traverse, but alleges some new matter, which, being inconsistent with 
those allegations, precludes the party from availing himself of them. 
Stephen on Pl. 219, 220; Gould’s Pl. 46, 343. 

If this be the correct doctrine in relation to this kind of pleading, 
it would seem to follow necessarily that a party, who has been un- 
successful in pleading an estoppel, is not afterwards precluded from 
confessing and avoiding, or traversing the allegations of his adversary. 
The issue presented by the estoppel is not to determine the truth or 
validity of the particular facts pleaded, but the right and power of 
the party to insist on them as a defence. This is the only question 
to be decided. If the estoppel js sustained, the other party is con- 
cluded from making the allegations he has interposed. If disallowed, 
the party who has admitted nothing by pleading it may then present 
his answer to the allegations, The question seems, therefore, to be a 
preliminary one, which may not necessarily dispose of the whole case, 
and should be first decided when there are other questions of fact to 
be tried. 

In this view of the case, the finding of the Court on the issue of 
nul liel record only decided that the defendants were not estopped by 
the record from insisting on the allegations of their plea, and did not 
determine that those allegations were true. The proper judgment on 
such finding was interlocutory, and not final, concluding the plaintiff 
from the further assertion of his claim. The plaintiff, after this de- 
cision against him, should have tendered an issue to the plea, and that 
issue, with those formed on the other pleas, should have been submit- 
ted by the Court to the jury for trial together. 

The judgment of the Circuit Court is reversed with costs, and the 
cause remanded for further proceedings consistent with this opinion.* 

Judgment reversed. 








* A petition for a re-hearing was filed in this case, which was denied. 
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SELECTIONS FROM 6 BLACKFORD’S REPORTS. 


Admissions. A defendant, by permitting the death of one of the 
plaintiffs to be suggested on the record, without opposition, before the 
trial commences, admits the suggestion to be true. Henderson v. 
Reeves, 101. 


Amendment. ‘The clerk having omitted to state in a capias ad re- 
spondendum the nature of the action or the amount claimed, it was 
held that the mistake might be amended by the pracipe. The State 
v. Hood et al. 260. 


Assumpsit. Indebitatus assumpsit lies to recover back money paid 
by a purchaser on a parol contract for real estate, where the vendor 
or his heirs are unable or fail to perform their part of the contract, 
notwithstanding the vendee may have occupied the land under the 
contract. Barickman v. Kuykendall, 21. 


Bail. The bail has a right to an exoneretur, without a render of 
the principal, in cases where the latter, if rendered, would be entitled 
to an immediate discharge. And the statute abolishing imprisonment 
for debt gives the bail a right to such exoneretur. White et al. v. 
Guest, 228. 


Bastardy. ‘The complainant, (the child being unborn,) having been 
examined on the trial as a witness for the State, may be asked, on 
cross-examination, whether she had had sexual intercourse with any 
other person than the defendant about the time when she said the 
child was begotten, but not whether she had had such intercourse at 
any other time. Walker v. The State, 1. 

The mother of an infant illegitimate child, is its natural guardian, 
and has a right to its custody. Dalton v. The State, 357. 

The mother of such child gave it to A., and afterwards married 
B. Held, that the gift did not deprive the mother before her mar- 
riage, nor the mother and her husband after the marriage, of the right 
to the custody of the child during its infancy. bid. 

The 8th section of the statute of 1831, regulating descents, enables 
a bastard to inherit property that descends through his mother; but 
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it does not enable his mother, brothers, or sisters, to inherit from him. 
Doe d. Crawle et al. v. Bates et ux., 533. 


Chailenge to fight. The giving of a verbal challenge to fight a 
duel is an indictable offence. The State v. Perkins, 20. 


Chancery. <A bill of review, founded on newly discovered evi- 
dence, was filed October the 2d, 1832, and the discovery of the new 
matter was averred to have been made in the summer of 1828,— 
Held, that the bill appeared to have been filed in time. Jenkins v. 
Prewitt et al. 237. 

A court of chancery may decree the specific performance of a con- 
tract to indemnify the complainant against a pecuniary liability.— 
Chamberlain v. Blue et al. 491. 


Citizens of the United States. The law presumes all persons who 
reside here to be citizens of the United States, until the contrary ap- 


pears. The State v. Beackmo, 488. 


Constitutional Law. The sixth section of the act abolishing impris- 
onment for debt, approved January the 13th, 1842, by which all 
persons then imprisoned on process in civil cases were discharged, is 
constitutional. Fisher v. Lacky, 373. 


Conveyance. <A conveyance, executed by a feme covert, cannot be 
avoided by her after her husband’s death, on the ground that she had 
executed it under a misapprehension of her legal rights. M’WVeely et 
al. v. Rucker, 391. 

An acknowledgment in the usual form, by a_feme covert, of a con- 
veyance before a magistrate, estops her and those claiming under her 
from saying that she had not freely and absolutely executed the con- 
veyance. Ibid. 

A. feme covert cannot acknowledge a conveyance of real estate by 
an attorney in fact. Dawson v. Shirley, 531. 


Dower. If a widow, who, in her husband’s life-time, had joined 
with him in the execution of a mortgage of real estate, have not re- 
deemed the mortgage, she has no better claim to dower in the premi- 
ses than she would have had if the deed had been absolute. Watson 
v. Clendenin et al. 477. 


Evidence. In a suit on a promissory note, payable on demand, 
Vox. I1.—No. 9. 54 


\ 
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brought by the payee against the maker, it was held, that parol evi- 
dence of the plaintiff’s declaration at the time the note was executed, 
that payment of it was not to be demanded until after his death, &c., 
- was inadmissible. Graves v. Clark, 183. 
On a trial of the right of property, taken in execution, the claimant 
cannot give in evidence the declarations of the execution-debtor, the 
latter being a competent witness for the former. Kendall v. Hall, 507. 


Former Recovery. If the plaintiff demur to a plea, and there be 
judgment against him because his declaration is bad, he may sue again 
for the same cause of action. Sherry et al. v. Foresman et al. 56. 


Guarantee. In a suit against a guarantor, for the price of goods 
sold to another upon the defendant’s letter of credit, the person to 
whom the goods were sold is a competent witness for the plaintiff.i— 
Smith v. Bainbridge, 12. 

In such cases, the person to whom the goods are sold is liable on a 
general count for goods sold and delivered; but the writer of the letter 
can only be sued on the special contract. Ibid. 


Husband and Wife. Ina suit against husband and wife, the pro- 
cess need only be served on the husband; and, such service being 
made, the subsequent proceedings should be against both the defend- 
ants. King v. M’ Campbell, 435. 


Indictment. An indictment for betting on the result of an election, 
“ must state for what purpose the election was held; that is, whether 
r. it was for President of the United States, for Governor of the State, 
. &c. Bellair v. The State, 104. 
The refusal, without a sufficient excuse, to assist a constable in pre- 
venting the escape of a person in his custody, is an indictable offence. 
The State v. Deniston, 277. 
An indictment, if the venue be changed, need not be recorded in 
the Court in which it was found. Beauchamp v. The State, 299. 
The day and year when an offence is charged in an indictment to 
have been committed, should be expressed in the indictment.in words 
at length and not in figures. Finch v. The State, 533. 


to apply for the benefit of the insolvent act as if he were in close 
confinement. Babcock v. Cummins et al. 266. 


| Insolvent Debtor. A debtor in the prison-limits has the same right 
q 
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Jurisdiction. If a marshal levy an execution of a federal court on 
the goods of a stranger to the execution, he violates the laws of the 
State, and may be sued in its courts by the injured party, in trespass 
or trover, for the damages sustained. Hanna v. Steinberger et al, 520. 


Justice of the Peace. The transcripts of two judgments of a justice 
of the peace, written on the same sheet of paper, may be authentica- 
ted by one certificate of the justice, including in its terms both trans- 


cripts. Remington v. Henry, 63. 


Law, knowledge of, presumed. It is considered that every person 
is acquainted with the law, both civil and criminal; and no one can, 
therefore, complain of the misreprésentations of another respecting it. 


Plait v. Scott, 389. 


Libel. An affidavit, made before a magistrate to enforce the law 
against a person accused therein of a crime, does not subject the ac- 
cuser to an action for a libel, though the affidavit be falsc, and insuffi- 
cient to effect its object. Hartsock v. Reddick, 255. 


Malicious Prosecutions. If in an action for maliciously indicting the 
plaintiff, &c., it appear that a nolle prosequi to the indictment had 
been entered, and a judgment thereupon rendered, that the defendant 
“go hence, thereof acquit, without day,” the acquittal is sufficient to 
warrant the suit. Chapman v. Woods, 504. 


Mortgage. If the proviso or condition of a mortgage do not contain 
an express covenant, it will not sustain an action either of debt or 
covenant. Smith v. Stewart, 162. 

If a person, indebted by notes payable at different times, give a 
mortgage of goods to secure the payment of the notes as they shall 
severally arrive at maturity, the goods in the meantime to remain in 
the possession of the mortgagor, the mortgagee, on default of payment 
of either of the notes when due, is entitled to the possession of the 
goods. Burton v. Tannehill, 470. 

A mortgagee of goods does not, by recovering a judgment for the 
mortgage debt, waive his lien on the goods. Jbid. 


Murder. The following instructions, the same being relevant to 
the case, were given to the jury: If homicide be committed in a sud- 
den heat, by the use of a deadly weapon, no provocation given by 
mere words will reduce the killing to manslaughter. The question 
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should never be, was there anger merely? but, was there legal provo- 
cation to such anger? The use of a dangerous weapon, under a 
provocation by words only, or under no provocation, is always evi- 
dence of malice aforethought. To constitute malice aforethought, it 
is only necessary that there be a formed design to kill; and such de- 
sign may be conceived at the moment the fatal stroke is given, as 
well as a long time before. Malice aforethought means the intention 
to kill; and when such means are used as are likely to produce death, 
the legal presumption is, that death was intended. Held, that these 
instructions were correct. Beauchamp v. The State, 299. 


New Trial. It is no ground for a new trial, that a witness for the 
party asking it, who had been excused from testifying on the trial 
which had taken place because his evidence might subject him to a 
penalty, has promised to give evidence in the cause if a new trial 
should be granted. Lister v. Boker, 439. 

And such trial is rarely if ever granted on account of newly dis- 
covered evidence, if the only object of the evidence be to impeach 
the character of a witness. M’Intire et ux. v. Young, 496. 


Notary Public. The authentication of a notary public must be 
under his official seal. Dumont v. M’Cracken, 355. 


Nuisance. A public and disorderly liquor and store house in a 
town, in and about which dissolute persons are permitted, for lucre, 
to remain at night and in the day time, drinking, tippling, carousing, 
swearing, hallooing, &c., to the damage, disturbance, &c., is a public 

; nuisance, and the keeper of it is indictable. The State v. Bertheol, 474. 


Partners. If one of two partners, in the presence of the other, and 
with his consent, subscribe the names of both to a note, and put a seal 
to it, it is the deed of both. Henderson v. Barbee, 26. 

If a creditor of one of several partners take a bill or note from his 
debtor in the name of the firm for his debt, without the knowledge of 
the other partners, he cannot sue the firm on such bill or note.— 
Hickman v. Reineking, 387. 

If goods be purchased by a partner for the use of the firm, the 
seller may suc the partners for the price, though he did not know, at 
the time of the sale, of the existence of the firm. Bisel et al. v. Hobbs 
et al, 479. | 


Payment. The payment of a debt in treasury notes of the State, 








Selections from 6 Blackford’s. Reports. 429 


at par, which had recently depreciated in value, is good, if the payer 
did not know of the depreciation, or if both parties knew, or had the 
same means of knowing, the value of the notes, and the payment was 
made in good faith. Ridenour et al. v. M’Clurkin, 411. 


Pleading. <A plea of nil debet, to an action of debt on a bond, is 
bad on general demurrer. Noel et al. v. The State, 523. 


Principal and Agent. An agent for attending to and managing a 
grocery and provision store, &c., is not, in consequence of such agen- 
cy, authorized to draw or indorse notes in the name of bis principal. 
Smith et al.-v. Gibson, 369. 


Prison Limits. That part of the prison limits in Jefferson county, 
which adjoins the Ohio river, extends no further than to low water 
mark. Cowden et al. v. Kerr et al. 280. 


Promissory Notes. 'Two persons made a bet of goods of the value 
of one hundred dollars, on the result of a presidential election, and 
each executed his promissory note to a merchant for that sum, the 
payee, with notice of the facts, agreeing to furnish the goods to the 
winner. The loser was to pay his note, and the winner’s was to be 
void. After the election, a suit on the note given by the loser was 
brought by an assignee. Held, that though the goods had been de- 
livered to the winner by the payee of the note, the suit could not be 
sustained, the consideration of the note being illegal. Duncan v. 
Cox, 270. 

The payee of a lost promissory note, not having indorsed it, may 
maintain an action at law on it against the maker. Depew v. Whee- 
lan et al. 485. 

The legal effect of a blank indorsement of a promissory note, trans- 
ferred in a regular course of business, cannot be controlled by parol 
evidence that the indorsement was without recourse. Wilson v. 
Black, 509. 

Replevin. A plea in replevin of property, in a stranger, or in the 
the defendant, denies the plaintiff’s property in the goods, and gives 
the plaintiff a right to begin. Gentry v. Bargis et ux. 261. 

In replevin in the detinuit, which is now the usual form, the decla- 
ration need not state the value of the goods. Britton v. Morss, 469. 


Sheriff. In debt on a sheriff’s bond, the breach assigned was the 
sherifl’s failure to return a certain fieri facias. Plea, that on the re- 
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turn day of the execution, and for six days before, the sheriff was 

sick, and thereby rendered incapable of returning the writ, or of at- 

tending to the duties of his office, and so continued until his death. 
= Held, that the plea was good. The State v. Guard et al. 519. 


Sheriff’s Return. In assumpsit against A., B., C. and D., the sher- 
iff returned the writ served as to A. and B., and “not found” as to 
C. and D., but stated in his return that he did not go to the house of 
D., by order of plaintiff's attorney. Held, that there was no legal 
return of “not found” as to D. Lodge et al. v. The State Bank, 557. 


Slander. If the plaintiff in slander prove the speaking of words 
not laid in the declaration, tending to show malice, the defendant 
may, under the general issue, prove those words to be true. Burke 
v. Miller, 155. 

The defendant in such action may, under the general issue, prove 
the plaintiff’s general character to be bad, in mitigation of damages; 
but he cannot, either for that purpose or to defeat the suit, prove, 
under such plea, the existence of particular facts tending to show the 
truth of the words laid in the declaration. bid. 

A declaration in slander charged the defendant with speaking of 
the plaintiff certain actionable words in the French language, and 
gave a translation of the words into English. Held, that, by a de- 
murrer to the declaration, the correctness of the translation was ad- 
mitted. Hickley v. Grosjean et ux. 351. 

Actionable words not laid in a declaration in slander, having refer- 
ence to the slander complained of, may, though spoken after the com- 

' mencement of the suit, be proved to show malice in the defendant. 


M’ Intire et ux. v.- Young, 496. 


Trespass. If a person unlawfully injure another’s property, he is 
liable for the damage, without regard to the intention with which the 
act was done. Amick v. O’ Hara, 258. 

A person who chases a horse out of his field with a large, fierce 
dog, commits an unlawful act, and is liable for any injury to the horse 
which that act occasions. Ibid. 

The owner of personal property cannot take it from the peaccable 
though wrongful possession of another by violence on his person.— 
Andre v. Johnson, 375. 


Trover. ‘To sustain trover, the plaintiff must have had, at the time 
of the conversion, a general or special property in the goods; but it 





Miscellaneous. 43} 


is not necessary that his interest in them should have continued until 
the commencement of the suit. Barton v. Dunning et al. 209. 


Usury. A plea of usury, not specifying the particulars of the con- 
tract, &c., is bad on special demurrer. Livingston et al. v. The Ind. 
Ins. Co. 133. 

If a note given for a previously existing debt be void for usury, the 
original debt remains, and may be recovered. The Ind. Ins. Co. v. 
Brown et al. 378. 
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NEW BOOKS. 


Blackford’s Reports. 'The sixth volume has recently been sent to 
us by the learned author. On a former occasion, (vol. 1, page 476,) 
these reports were recommended to the profession “as not inferior to 
any in the Union,” and that opinion is fully borne out by a perusal 
of this volume, selections from which will be found in the present 


number. 


Shepley’s Reports. ‘The tenth volume, making the twenty-third of the 
Maine Reports, has just come to hand. Selections will probably be 
made in the next number. Maine has always had an able judiciary, 
and the matter and manner of this volume are alike honorable to the 


Court and the Reporter. 


Thatcher’s Criminal Cases. This is a collection of some seventy- 
five of the most important cases tried in the Municipal Court of Bos- 
ton, while the late learned and excellent Judge Thatcher presided— 
a period of twenty years. The fact that such a volume could be 
prepared from his papers, after his death, demonstrates the care he 
took in preparing his opinions. The editorial labor has been well 
performed by Horatio Woopman, of the Boston Bar, and the vokame 
is got up in the best style of those enterprising publishers, Lrrrix & 
Brown. Selections have been prepared, but there is not room for 
them in the present number. 








432 Miscellaneous. 


Wheaton’s International Law. ‘The third edition has been sent to us 
by the publishers, Lua & Buancuarp, of Philadelphia, through Mr. 
Desiiver, of this city, who has it for sale. This work has been so 
long recognized as a standard work, both here and in Europe, that it 
would now be superfluous to speak of its merits, except to say, that 
it has been very much enlarged and improved since the first edition, 
published ten years ago. And the appearance of this edition, at this 
time, is particularly opportune, when the minds of all thinking men 
are unwontedly excited upon some of the gravest questions of inter- 
national law. 


Angell on Limitations. The second edition of this most useful 
book has been recently sent to us by the publishers, Lirriz & 
Brown, of Boston. It contains nearly a third more matter than the 
first edition, and brings the law of limitations down to the present 
year, not only in reference to actions at law, but also to suits in equi- 
ty and admiralty. ‘The Appendix contains the latest enactments in 
each of the United States and in England. The work, therefore, 
may be said to be indispensable to every practising lawyer. 





Anecdotes of Judge Story. It is related of Judge Story that on one 
occasion, being at a public dinner, Gov. Everett gave as a toast: 
“The legal profession; however high they may climb the ladder of 
fame, they can never reach one Story.” It was received with shouts 
of applause, which were redoubled when Judge S. almost instantly 
responded with the following: iy see follows the footsteps of fame 
where ever it [Everett] goes.” The manner of Judge Story, when 

| lecturing, was peculiar. He would take his seat in a free and social 
manner, as though commencing a pleasant tete-a-tete with the classes, 
and he always gave to his listeners more than was “set down in the 
bills,” interspersing his lectures with reminiscences of public men, 
anecdotes and witticisms, investing the topics of law with a charm 
wholly his own. The following is one of many similar passages from 
a conversational lecture with one of his classes: « Was Tyler Presi- 
dent or Acting President, at the demise of Gen. Harrison? A nic 
question, gentlemen, and hard to solve. The question was debated 
in cabinet meeting, and, on Mr. Webster’s opinion, Tyler was ad- 
dressed as President. On one occasion, when Chief Justice Taney 
was ill, I took his place as Chief Justice, and was thus addressed. 
At first I felt nervous; but soon becoming used to it, found it like pub- 
lic money to new members of Congress, ‘not bad to take.’ And this 
was probably the feeling with Mr. Tyler.” 








